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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8116) 


In re W. S. HEBB AND LORRAINE DORSEY HEBB, t/a ARISTOCRAT 
DAIRY; WILTON FARM DAIRY, INC.; GREEN SPRING DAIRY; 
ROYAL FARMS DAIRY, INC.; and SEALTEST FooDs, DIVISION OF 
NATIONAL DAIRY PRODUCTS CORPORATION. AMA Dockets No. 
M16-2, No. M16-3, No. M16-5, No. M16-6, and No. M16-8. 
Decided January 2, 1963. 


Parity Prices—Producer-Referendum—Discrimination 
by Including Counties in Marketing Area 


In connection with the promulgation of Order No. 16 it is held (1) that sec- 
tion 8c(18) of the act provides that the Secretary of Agriculture ascer- 
tain parity prices for milk nationally rather than for the milk to be regu- 
lated by the order, (2) that the “adjusted” prices referred to in the 
second sentence of section 8c(18) need not be ascertained or determined 
separately from the finding referred to in the third sentence of section 
8c(18), (3) that there is no showing that any producer engaged in the 
production of milk for sale in the marketing area (section 8c(9) (B) (i) 
of the act) was denied the right to vote in the producer referendum, 
and (4) that the definition of the regulated marketing area was supported 
by substantial evidence in the promulgation record and does not illegally 
discriminate against handlers outside the City of Baltimore or pro- 
ducers delivering to such handlers. 


Decision by Thomas J. Flavin, Judicial Officer 


In these proceedings under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioners, handlers subject 
to Order No. 16 (Upper Chesapeake Bay marketing area, 7 CFR 
1016 Rev. 1962), have each filed petitions alleging generally that 
the United States District Court for the District of Maryland 
ruled the order invalid in Willow Farms Dairy v. Freeman and 
Mills v. Freeman, 206 F. Supp. 239 (1962). Accordingly, the peti- 
tioners seek relief from the obligations imposed by the order. The 


1 
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court rulings referred to are now on appeal to the United States 
Court of Appeals for the Fourth Circuit. 


In each of the proceedings a stipulation of the parties has been 
filed waiving hearing, hearing examiner’s report, recommended 
decision, etc., so that final decisions herein might be issued as 
soon as possible. The stipulations confine the issues in these pro- 
ceedings to three of the issues before the United States District 
Court in the cases above, namely, the issue as to parity findings, 
the issue as to producers’ voting in a referendum, and the issue 
of discrimination as to territory included within the regulated 
marketing area. In the proceeding instituted by petitioner Seal- 
test, however, only the first two of the three listed issues are 
involved. The stipulations also provide that the record of this 
proceeding shall consist of the record before the Judicial Officer 
in making the decisions which were before the District Court in 
the cases above. 


What the stipulations do, then, is to assert as grievances in 
these proceedings the specified rulings in the court cases above. 


THE PARITY ISSUE 


The first sentence of section 8c(18) of the act (7 U.S.C. 608c 
(18)) is as follows: “The Secretary of Agriculture, prior to pre- 
scribing any term in any marketing agreement or order, or 
amendment thereto, relating to milk or its products, if such term 
is to fix minimum prices to be paid to producers or associations 
of producers, or prior to modifying the price fixed in any such 
term, shall ascertain the parity prices of such commodities.” 
{Emphasis supplied.] : 


The District Court has ruled that “parity prices’ required by 
this first sentence to be ascertained are parity prices for milk 
produced for sale in the marketing area rather than the national 
parity price for all milk wholesale which is the figure ascertained 
by the Assistant Secretary of Agriculture in connection with the 
issuance of the order in question. 


Section 302(f) (7 U.S.C. § 1801(a)) of the Agricultural Act of 
1948, 62 Stat. 1247 (80th Cong., 2d sess.), provides that parity 
prices under all other laws shall be deemed to refer to parity 
prices as determined in accordance with section 301(a) (1) of 
the Agricultural Adjustment Act of 1938, as amended by the 
Agricultural Act of 1948, which provides as follows (7 U.S.C. 
§ 1301 (a)): 
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(1) A) The “parity price” for any agricultural com- 
modity, as of any date, shall be determined by multiply- 
ing the adjusted base price of such commodity as of 
such date by the parity index as of such date. 


(B) The “adjusted base price” of any agricultural 
commodity, as of any date, shall be (i) the average of 
the prices received by farmers for such commodity, at 
such times as the Secretary may select during each year 
of the ten-year period ending on the 31st of December 
last before such date, or during each marketing season 
beginning in such period if the Secretary determines use 
of a calendar year basis to be impracticable, divided by 
(ii) the ratio of the general level of prices received by 
farmers for agricultural commodities during such period 
to the general level of prices received by farmers for 
agricultural commodities during the period January 
1910 to December 1914, inclusive. As used in this sub- 
paragraph, the term “prices” shall include wartime sub- 
sidy payments made to producers under programs de- 
signed to maintain maximum prices established under 
the Emergency Price Control Act of 1942. 


(C) The “parity index”, as of any date, shall be the 
ratio of (i) the general level of prices for articles and 
services that farmers buy, wages paid hired farm labor, 
interest on farm indebtedness secured by farm real es- 
tate, and taxes on farm real estate, for the calendar 
month ending last before such date to (ii) the general 
level of such prices, wages, rates, and taxes during the 
period January 1910 to December 1914, inclusive. 


(D) ‘The prices and indices provided for herein, and 
the data used in computing them, shall be determined by 
the Secretary, whose determination shall be final. 


(E) Notwithstanding the provisions of subpara- 
graph (A) of this paragraph, the transitional parity 
price for any agricultural commodity, computed as pro- 
vided in this subparagraph, shall be used as the parity 
price for such commodity until such date after January 
1, 1950, as such transitional parity price may be lower 
than the parity price, computed as provided in sub- 
paragraph (A) of this paragraph, for such commodity. 
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The transitional parity price for any agricultural com- 
modity as of any date shall be— 


(i) its parity price determined in the manner used 
prior to the effective date of the Agricultural Act of 
1948, less 


(ii) 5 per centum of the parity price so deter- 
mined multiplied by the number of full calendar years 
(not counting 1956 in the case of basic agricultural 
commodities) which, as of such date, have elapsed 
after January 1, 1949, in the case of non-basic agri- 
cultural commodities, and after January 1, 1955, in 
the case of the basic agricultural commodities. 


(F) Notwithstanding the provisions of subpara- 
graphs (A) and (E) of this subsection, if the parity 
price for any agricultural commodity, computed as pro- 
vided in subparagraphs (A) and (E) of this subsection 
appears to be seriously out of line with the parity prices 
of other agricultural commodities, the Secretary may, 
and upon the request of a substantial number of inter- 
ested producers shall, hold public hearings to determine 
the proper relationship between the parity price of such 
commodity and the parity prices of other agricultural 
commodities. Within sixty days after commencing such 
hearing the Secretary shall complete such hearing, pro- 
claim his findings as to whether the facts require a re- 
vision of the method of computing the parity price of 
such commodity, and put into effect any revision so 
found to be required. 


(G) Notwithstanding the foregoing provisions of 
this section, the parity price for any basic agricultural 
commodity, as of any date during the six-year period 
beginning January 1, 1950, shall not be less than its 
parity price computed in the manner used prior to 
October 31, 1949. 


Consequently, there can be no doubt that if the Secretary is 
required by the first sentence of section 8c(18) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments, to “ascertain” parity prices for milk locally, that 
is, for milk to be regulated by a marketing order, the formulas 
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quoted above would have to be followed, namely, (1) a local 
base price, adjusted by a ratio between national average price 
levels to farmers for all agricultural commodities during such 
period and during the base period 1910-1914, (2) the result mul- 
tiplied by a “parity index,” that is, the ratio between the gen- 
eral level of prices paid by farmers during such base period and 
the 1910-1914 period, (3) a transitional parity price until such 
transitional parity price is lower than parity price otherwise 
computed, and (4) a different or revised parity price if the com- 
puted parity price for the local milk is seriously out of line with 
parity prices for other agricultural commodities. 


A mere recital of the formulas shows that national average 
prices are the subjects of application rather than local prices. 
There are 83 milk marketing orders in effect now and perhaps 
more to come in the future. We do not believe that Congress in- 
tended the formulas prescribed by the Agricultural Act of 1948 
to be worked out for each marketing order on the theory that 
milk produced for sale under such order is a separate agricul- 
tural commodity. Section 8c(18) was reenacted by section 302 (b) 
of the Agricultural Act of 1948, the very statute which pre- 
scribes the methods of computing parity prices and we think the 
word “commodities” in 8c(18) has the same meaning as “agri- 
cultural commodities” throughout the rest of that act, namely, 
commodities on a national basis, and we believe that the act 
intended that parity prices shall be determined by the same 
methods and for the same “agricultural commodities” for mar- 
keting order purposes as for price support purposes. One of the 
prime purposes of that act was to place in one piece of legisla- 
tion provisions for parity and parity prices because there were 
then inconsistent parity price provisions in several statutes in- 
cluding the act under which milk marketing orders were issued. 
Too, the Agricultural Act of 1948 sought to establish appropriate 
relationships of the parity prices for all agricultural commodi- 
ties on a national basis among themselves,' an objective which 
certainly wasn’t intended to apply to 83 or more separate purchas- 
ing powers of local milkshed prices to producers. The fitting of 
national pricing guides to local markets for fluid milk is found 
in 8c(18) of the act and not in local “parity prices.” 

The second question as to parity is the meaning and effect of 

2 See e.g., Summary of Agricultural Act of 1948 and a Comparison of Its Provisions with 


Current Price Support Programs, Extension of Remarks of Congressman Clifford R. Hope, 
one of the House Managers for the legislation, 94 Cong. Rec. A-4564. 
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the second sentence of 8c(18) which is, “The prices which it is 
declared to be the policy of Congress to establish in section 2 of 
this title shall, for the purposes of such agreement, order, or 
amendment, be adjusted to reflect the price of feeds, the avail- 
able supplies of feeds, and other economic conditions which affect 
market supply and demand for milk or its products in the mar- 
keting area to which the contemplated marketing agreement, 
order, or amendment relates.” The District Court ruled that 
whatever the parity price, national or local, referred to in the 
first sentence of 8c(18) the second sentence requires that the 
Secretary “adjust” such parity price to reflect the items men- 
tioned therein and that such adjusted figure must be considered 
by the Secretary in making the finding referred to in the third 
sentence, steps which admittedly were not taken in the issuance 
of the order. 


Of course section 8c(18) becomes applicable after a hearing 
and when consideration is being given to the minimum prices to 
be fixed, or to the methods for fixing minimum prices which shall 
be paid by handlers to producers. The Assistant Secretary here 
made the finding provided for in the third sentence, namely, he 
found (1) that the parity prices of milk are not reasonable in 
view of the price of feeds, the available supplies of feeds, and 
other economic conditions which affect market supply and de- 
mand for milk in the marketing area and (2) that the minimum 
prices specified in the order would reflect such factors, insure a 
sufficient quantity of pure and wholesome milk and be in the pub- 
lic interest. So that the minimum prices fixed reflect the adjust- 
ments in parity prices referred to in the second sentence. The 
requirements of finding that the prices fixed will also insure a 
sufficient quantity of pure and wholesome milk and be in the pub- 
lic interest in addition to finding that the prices fixed will reflect 
the price of feeds, etc., do not mean, in our opinion, that the Sec- 
retary must first determine separately parity price adjusted to 
reflect the price of feeds, availability of feeds, and other eco- 
nomic conditions. The second sentence is a declaration of policy, 
we think, which is absorbed by the carrying out of the third sen- 
tence, 

PRODUCER REFERENDUM 


The next matter for consideration concerns the producer refer- 
endum. The District Court held that because the right to vote in 
the referendum was limited to producers as defined in the order, 
an undetermined number of farmers who are affected by the 
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order were not permitted to vote in violation of 8c(9) (B)!(i) of 
the act. The pertinent provisions of this part of the act refer to 
the approval of at least two-thirds of the producers who, during 
a representative period determined by the Secretary, “. . . have 
been engaged in the production of such commodity for sale in 
the marketing area specified in such... order... .” 


There is no showing that any milk producer engaged in the 
production of milk for sale in the marketing area was denied the 
right to vote in the referendum by virtue of the definition of 
“producer” in the order. 


DISCRIMINATION 


The holdings of the District Court under this heading are to 
the general effect that the inclusion of the counties in the same 
marketing area as Baltimore City discriminates against the 
county handlers and producers and is unlawful. With the counties 
part of the marketing area the county handlers must pay the 
minimum class prices to producers required by the order and 
must pay any excess in value of milk at the class prices over the 
uniform price into the producer-settlement fund. It is apparently 
this feature of the regulatory plan in the order that brought 
about the court’s ruling on this point. But the whole purpose of 
the equilization pool is to do just this, namely, to spread among 
all producers the benefits price-wise of all the Class I sales in 
the marketing area even though this may be considered disadvan- 
tageous to producers delivering to a high Class I use handler. 

Whether or not as a matter of law the marketing area defined 
is valid depends, it seems to us, on whether the defined marketing 
area is supported by substantial evidence in the record upon 
which the order was issued. We have held in the administrative 
proceedings involved in the cases above, In re Willow Farms 
Dairy, Inc., 20 A.D. 810 (1961), In re Mills Dairy Products Com- 
pany, 20 A.D. 541 (1961), that such is the case. 

Summarizing, we rule again that the marketing order is not 
invalid as a matter of law for the reasons advanced, and we 


refer to the administrative decisions above for findings of fact 
and conclusions to this end in addition to what has been said 


here. 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petitions are dismissed. 
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(No. 8117) 


In re DANIEL J. SHELLEY, JOHN M. ROWLEY, AND SAM H. La- 
MANTIA. CEA Docket No. 96. Decided January 30, 1963. 


Noncompetitive Trades—Accommodation Trades— 
Offsets—Superior Position of Hearing 
Examiner on Credibility of Witnesses 


Where a floor broker bought from and sold to the same floor trader the same 


quantity of wheat futures “at the close” of trading in the future with 
the sales recorded in the name of another floor broker and both floor 
brokers and the floor trader testified at the hearing, the recommended 
conclusions of the hearing examiner to the effect that the evidence was 
inadequate to find violations of the Commodity Exchange Act in the way 
of noncompetitive trades, accommodation trades, etc., were followed be- 
cause the outcome of the case rests largely if not entirely upon evalua- 
tion of the testimony of respondents and the hearing examiner, who saw 
and heard the respondents’ testimony, was in the best position to evaluate 
the testimony. 


False Records—False Reports— 
Full and Complete Records 


The recording of trades on a floor broker’s trading card which trades the floor 


broker did not make but recorded at the request of another floor broker 
constitutes a false report and a false record in violation of section 4b(B) 
of the act and deceived in violation of section 4b(C) the future com- 
mission merchants who gave the trading orders. The false recording also 
constituted a violation of section 1.35 of the regulations requiring full 
and complete records on the part of the floor broker who executed the 
sales but did not record them and on the part of the floor trader who 
incorrectly recorded the name of the floor broker with whom he did not 
make the trades. 


Mr. Benj. M. Holstein, Mr. Donald A. Campbell and Mrs. Dona S. Kahn, for 


Commodity Exchange Authority. Mr. J. R. Blomquist, of Chicago, Illinois, 
for respondent Daniel J. Shelley. Mr. Robert P. Howington, Jr., of Chi- 
cago, Illinois, for respondent John M. Rowley. Mr. Neil McKay, of 
Chicago, Illinois, for respondent Sam H. LaMantia. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Commodity Ex- 


change Act (7 U.S.C. ch. 1) instituted by a complaint filed by the 
Acting Secretary of Agriculture on December 16, 1960. 





Respondents Shelley and LaMantia are members of the Chicago 
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Board of Trade and are floor brokers on the Board of Trade. 
Respondent Rowley is also a member of the Board of Trade, he 
is a floor trader and he is also registered under the act as a floor 
broker. The proceeding involves purchases of 140,000 bushels of 
May wheat futures from Rowley by Shelley on the floor of the 
Board of Trade at $1.94 a bushel and sales of the same quantity 
of futures by Shelley to Rowley at $1.93 a bushel. These trans- 
actions took place on May 19, 1960, ‘“‘at the close” of trading in 
the May 1960 future. 


The complaint charges that by reason of the trades, (1) 
Shelley filled orders of his customers for purchases by offset 
against orders of other customers for sales in violation of section 
4b(D) of the act (7 U.S.C. § 6b(D)), cheated or defrauded his 
customers in violation of section 4b(A) of the act (7 U.S.C. 
§ 6b(A)) and (2) Rowley entered into accommodation trades in 
violation of section 4c(A) of the act (7 U.S.C. §6c(A)) and 
Rowley and Shelley executed purchases and sales of commodity 
futures in a manner which was not open and competitive as re- 
quired by section 1.38 of the rules and regulations (17 CFR 1.38) 
issued under the act. 


The complaint also carries charges dealing with the recording 
of the trades involved. The complaint alleges that Shelley did not 
record on his trading card the sales to Rowley but that at Shel- 
ley’s request LaMantia recorded the sales to Rowley on LaMan- 
tia’s trading card and Rowley recorded on his trading card the 
sales by Shelley as having been made by LaMantia. The com- 
plaint charges that thereby Shelley and LaMantia deceived the 
persons from whom the orders had been received in violation of 
section 4b(C) of the act (7 U.S.C. § 6b(C)) and that all respond- 
ents caused false reports to be made and false records to be 
entered in connection with the execution of the orders in violation 
of section 4b(B) of the act (7 U.S.C. § 6b(B)) and failed to keep 
full and complete records of futures transactions as required by 
section 1.35 of the regulations (17 CFR 1.35) and section 4g 
of the act (7 U.S.C. 6g). 


After a continuance and denials of motions for discovery and 
particulars, an oral hearing was held in Chicago, Illinois, March 
8-10, 1961, before Hearing Examiner Jack W. Bain, Referee. 
Benj. M. Holstein, Office of the General Counsel, United States 
Department of Agriculture, appeared for the complainant, the 
Commodity Exchange Authority of the Department. J. R. Blom- 
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quist of Campbell, Miller, Carroll & Paxton, of Chicago, appeared 
as counsel for respondent Shelley. Robert P. Howington, Jr., of 
Pope, Ballard, Uriell, Kennedy, Shepard & Fowle, of Chicago, 
appeared for respondent Rowley, and Neil McKay, of Winston, 
Strawn, Smith & Patterson, of Chicago, appeared for respondent 
LaMantia. Motions by respondents Rowley and LaMantia for 
dismissal and severance were denied. Complainant called five 
witnesses and presented 19 exhibits, and respondents called five 
witnesses, including each respondent, and presented seven ex- 
hibits. After the hearing, the parties filed suggested findings and 
briefs. On July 17, 1962, the referee filed a report. With respect 
to the charges of offsetting customers’ trades in violation of sec- 
tion 4b(D) of the act, cheating or defrauding customers in viola- 
tion of section 4b(A) of the act, entering into accommodation 
trades in violation of section 4c(A) of the act, and entering into 
noncompetitive trades in violation of section 1.38 of the regula- 
tions, the hearing examiner concluded that the evidence was suf- 
ficient to “. . . support a suspicion that the trades were pre- 
arranged...” and that “. . . while an overwhelming set of cir- 
cumstances is a sound basis for a finding of guilt it is concluded 
that the circumstances shown by the record are not sufficient to 
warrant sanctions on respondents on this issue.” The hearing 
examiner did not find or conclude that any of the respondents 
had violated the act on the charges of offsetting trades, accom- 
modation trades and noncompetitive trades, etc. As to the charges 
involving the recording of trades, the hearing examiner con- 
cluded that Shelley and LaMantia had violated 4b(B) and 4b(C) 
of the act, that Rowley had not violated 4b(B) of the act, and 
that all three respondents had violated section 1.35 of the regu- 
lations. 


All parties including the complainant filed exceptions to the 
hearing examiner’s report and oral argument upon the excep- 
tions was held before the Judicial Officer in Washington, D. C., 
December 4, 1962. 


FINDINGS OF FACT 


1. Respondent Daniel J. Shelley, whose business address is 
Care of Trading Floor, Board of Trade of the City of Chicago, 
141 West Jackson Boulevard, Chicago 4, Illinois, is now and was 
at all times material herein a registered floor broker under the 
Commodity Exchange Act and a member of the Board of Trade 
of the City of Chicago (hereinafter called the Chicago Board of 
Trade, the Board of Trade, or the exchange). 
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2. Respondent John M. Rowley, whose business address is 
Room 1690, 141 West Jackson Boulevard, Chicago 4, Illinois, is 
now and was at all times material herein a registered floor 
broker under the act and a member of the Chicago Board of 
Trade. 


3. Respondent Sam H. LaMantia, whose business address is 
Room 1036, 141 West Jackson Boulevard, Chicago 4, Illinois, is 
now and was at all times material herein a registered floor 
broker under the act and a member of the Chicago Board of 
Trade. 


4. The Chicago Board of Trade is and was at all times ma- 
terial herein a duly designated contract market under the Com- 
modity Exchange Act. 


5. Trading in wheat futures on the Chicago Board of Trade 
takes place in what is known as the wheat pit. Trading sessions 
open at 9:30 a.m. and close at 1:15 p.m. The beginning and end 
of the trading session are announced by the ringing of a bell. 
As changes in prices occur in the course of trading, the prices 
are recorded on pit slips by employees of the Chicago Board of 
Trade and the time, in minimum intervals of ten seconds, is reg- 
istered on each slip by placing it in a time stamp. Such pit slips 
are thereafter maintained by the exchange as permanent records. 
The prices shown on the pit slips are transcribed into a book in 
the proper sequence and this book is also maintained by the ex- 
change as a permanent record. 


6. On May 19, 1960, successive price quotations of $2.0214, 
$2.0214, $2.02, $2.0134, $2.011%4%, $2.01, $2.001%4, $2.00, $1.99, 
$1.98, $1.97, $1.96, $1.95, $1.94, and $1.93 for the May 1960 
wheat future were recorded between 1:14.10 and 1.15 p.m. On 
the final bell, the market closed with the future offered at $1.93. 
Under a rule of the Chicago Board of Trade, this was the low- 
est price at which the May 1960 wheat future could be purchased 
or sold on May 19, 1960, the last day for trading in the future. 
Despite the fact that the future was being offered at the lowest 
price at which trading was permitted, a number of orders to sell 
could not be executed because buyers could not be found who 
were willing to pay this price. The total of the orders to sell 
which remained unexecuted after the termination of trading was 
approximately 170,000 bushels. The volume of trading for the 
day was 14,554,000 bushels. The volume traded at $1.94 was 
335,000 bushels, and at $1.93 was 525,000 bushels. The volume 
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left open, that is, to be settled by delivery of cash wheat, was 
1,195,000 bushels. 


7. A transaction in futures is initially recorded on the respec- 
tive trading cards of the floor brokers or traders who actually 
make the trade with each other. Each trading card bears the 
name of the executing floor broker or trader, or some indication 
thereof. Purchases are entered on one side of the card and sales 
on the reverse side. These entries show the date, the quantity 
bought or sold, the future, the price, and the name of the oppo- 
site clearing member. The trading card may or may not show the 
name of the opposite floor broker or trader. Trading cards are 
turned in to the clearing member by whom the purchase or sale 
is to be cleared and are kept as a part of the clearing member’s 
records. The information on the trading cards (except the name 
of the opposite broker, where shown) is transcribed into the 
street book or journal, which is a permanent record of the clear- 
ing member. 


8. Pursuant to arrangements previously made between re- 
spondents Shelley and LaMantia, it was understood that on May 
19, 1960, Shelley would handle the purchase orders and LaMantia 
would handle the sell orders for May 1960 wheat futures received 
from Sincere & Company, Thomson & McKinnon, and Bache & 
Company, registered futures commission merchants and clearing 
members of the Chicago Board of Trade. Pursuant to such ar- 
rangement, orders to buy on the close for such firms were de- 
livered to Shelley from time to time on that day, and were being 
held by him for execution on the close. Shortly before 1:15 p.m., 
Shelley held such orders in the total amount of 140,000 bushels, 
as follows: 10,000 bushels for Sincere & Company; 30,000 bushels 
for Thomson & McKinnon; and 100,000 bushels for Bache & 
Company. Orders to sell on the close for those firms were deliv- 
ered to LaMantia from time to time and were being held by him 
for execution on the close. 


9. An order to buy or sell on the close requires the purchase 
or sale to be made during a specified period of time just prior to 
the end of the trading session. On the last day of trading in a 
future, this period is determined by the Chicago Board of Trade 
and announced to all traders in advance. On May 19, 1960, the 
close was the two-minute period from 1:13 to 1:15 p.m. 


10. While holding the 140,000 bushels of purchase orders de- 
scribed in Finding 8, Shelley requested and received directly from 
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LaMantia, or from the messengers who were delivering selling 
orders to LaMantia, or from both, a number of orders to sell 
May 1960 wheat futures on the close for the accounts of Thom- 
son & McKinnon and Bache & Company, in the total amount of 
140,000 bushels. Shelley then executed such orders by buying 
140,000 bushels of May 1960 wheat futures from Rowley at $1.94 
per bushel, and then selling the same quantity of the same future 
to Rowley at $1.93 per bushel, and Rowley made the correspond- 
ing sale and purchase for his own account carried with John S. 
Morris & Company, a clearing member of the Chicago Board of 
Trade. 


11. The contracts resulting from the purchases and sales de- 
scribed in Finding 10 were capable of being used for hedging a 
transaction in interstate commerce in wheat or the products or 
by-products thereof, or for determining the price basis of a 
transaction in interstate commerce in wheat, or for delivering 
wheat sold, shipped, or received in interstate commerce. 


12. Respondent Shelley recorded the above-described purchase 
by entering on his trading cards 10,000 bushels bought from 
Rowley for Sincere & Company, 30,000 bushels bought from 
Rowley for Thomson & McKinnon, and 100,000 bushels bought 
from Rowley for Bache & Company, all at $1.94 per bushel, and 
respondent Rowley entered the corresponding sales on his trading 
card. However, Shelley did not make any entry on his trading 
cards to show the sale which he made to Rowley at $1.93 per 
bushel. Instead, Shelley requested La Mantia and Rowley to re 
cord such sale on their respective trading cards as a sale by 
LaMantia to Rowley, and in compliance with such request La- 
Mantia entered on his trading cards a sale of 20,000 bushels to 
Rowley for the account of Thomson & McKinnon and a sale of 
120,000 bushels to Rowley for the account of Bache & Company, 
all at $1.93 per bushel, and Rowley showed the corresponding 
purchases on his trading card as having been made from LaMan- 
tia. Respondents Shelley, Rowley, and LaMantia then delivered 
these trading cards to the respective clearing members who were 
to clear the transactions shown thereon, and such transactions 
were subsequently entered by such clearing members into their 
permanent records. 


13. The above-described purchase by respondent Shelley from 
respondent Rowley at $1.94 filled all the purchase orders which 
Shelley was holding for execution on the close. Shelley made no 
trades in the May 1960 wheat future on May 19, 1960, at prices 
of $1.94 or $1.93 with any broker other than Rowley, and Rowley 
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made no trades in such future at such prices with any broker 
other than Shelley. 


14. On March 26, 1956, the Business Conduct Committee of 
the Chicago Board of Trade transmitted a letter to all members 
of the Chicago Board of Trade calling attention to the fact that 
the carding or recording of a trade by a member who did not 
execute the trade was a violation of a rule of the Board of Trade, 
and that such practice also constituted the making of a false 
record in violation of the Commodity Exchange Act and caused 
the clearing firm through which the trade was cleared to main- 
tain false records. The letter requested all members to cease and 
desist from such conduct. Respondents Shelley, Rowley, and 
LaMantia were members of the Chicago Board of Trade at the 
time of the transmission of such letter. 


CONCLUSIONS 


The respondents testified at the hearing that the trades in- 
volved were executed in the wheat pit of the Chicago Board of 
Trade in a competitive manner by open outcry. The hearing ex- 
aminer did not regard the evidence of record as adequate to find 
and conclude that the trades involved were made by prearrange- 
ment and he did not find or conclude that respondent’s breached 
the act on the charges of offsetting trades, cheating or defraud- 
ing customers, and executing trades in a noncompetitive manner. 


The outcome of the case on these charges hinges largely if not 
entirely upon the evaluation of the testimony of the respondents. 
We do not believe we are in a position to disagree with the 
hearing examiner who saw and heard the respondents testify. See 
e.g., Universal Camera Corporation Vv. National Labor Relations 
Board, 340 U.S. 474, 496, 497 (1951); National Labor Relations 
Board v. Local 160, 268 F. 2d 185 (7th Cir. 1959); National 
Labor Relations Board v. Thompson & Co., 208 F. 2d 748, 745 
(2d Cir. 1953); U. S. Steel Co. v. Nattonal Labor Relations 
Board, 196 F. 2d 459, 463 (7th Cir. 1952); Heikes v. Fleming, 
168 F. Supp. 675 (S.D. Ill. 1958). 


The remaining charges of the complaint deal with the record- 
ing and reporting of the trades involved. It is undisputed that 
Shelley did not record the sales of 140,000 bushels by him to 
Rowley and that LaMantia, at Shelley’s request, recorded on his 
trading card the sales as having been made by him. It is undis- 
puted, too, that Rowley wrote “Sam” on his trading card in con- 
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nection with his purchase of the 140,000 bushels from Shelley. 
In his answer (par. VII) to the complaint Rowley admits that 
he recorded LaMantia as the floor broker through whom he made 
the 140,000 bushel purchases. During the course of the proceed- 
ing Rowley contended that “Sam” merely meant the floor broker 
who was to get the brokerage commission but this contention is 
obviously an afterthought. 


Section 4b of the act (7 U.S.C. § 6b) is as follows: 


It shall be unlawful for any member of a contract 
market, or for any correspondent, agent, or employee of 
any member, in or in connection with any order to 
make, or the making of (1) any contract of sale of any 
commodity in interstate commerce, or (2) any contract 
of sale of any commodity for future delivery made, or 
to be made, on or subject to the rules of any contract 
market for or on behalf of any person * * *— 


(A) to cheat or defraud or attempt to cheat or de- 
fraud such person; 


(B) willfully to make or cause to be made to such 
person any false report or statement thereof, or will- 
fully to enter or cause to be entered for such person 
any false record thereof; 


(C) willfully to deceive or attempt to deceive such 
person by any means whatsoever in regard to any such 
order or contract or the disposition or execution of any 
such order or contract, or in regard to any act of agency 
performed with respect to such order or contract for 
such person; or 


(D) to bucket such order, or to fill such order by offset 
against the order or orders of any other person, or will- 
fully and knowingly and without the prior consent of 
such person to become the buyer in respect to any sell- 
ing order of such person, or become the seller in respect 
to any buying order of such person. * * * [Emphasis 
supplied.] 


As is seen from decisions in administrative proceedings under 
the act it has been the administrative interpretation of section 4b 
over a period of years that a futures commission merchant comes 
within the meaning of the words, “for or on behalf of any per- 
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son” in the part of section 4b preceding (A) (B) (C) and (D) 
in the case of the execution of trades by floor brokers for the 
futures commission merchant. See e.g., Secretary of Agriculture 
v. Nelson, 1 A.D. 362 (1942), aff’d, Nelson v. Secretary of Agri- 
culture, 183 F. 2d 453 (7th Cir. 19438) ; Secretary of Agriculture 
v. Gatlin, 1 A.D. 423 (1942) ; In re Maurice J. LeGardeur, 3 A.D. 


467 (1944). 


Since LaMantia recorded on his trading card which went to his 
principals, the futures commission merchants, the sales of 
140,000 bushels to Rowley when Shelley made the sales, LaMantia 
made a false report and a false record in violation of section 
4b(B) and deceived the futures commission merchants in viola- 
tion of section 4b(C). Shelley also caused the false report to be 
made and the false record to be entered in violation of 4b(B) 
and by failing to record the sales made by him and by having 
LaMantia record the sales as executed by LaMantia, Shelley also 
breached 4b(C). These subparagraphs require that the prohibited 
acts be “willfully” done. Certainly, the untrue records and re- 
ports were intentionally made and whether or not these re- 
spondents knew that false carding of trades is unlawful, their 
activities were nevertheless willful. See Goodman v. Benson, 286 
F. 2d 896 (7th Cir. 1961). 


Complainant dropped the charge in the complaint to the effect 
that Rowley violated section 4b(B) of the act by indicating on 
his trading card that he bought the 140,000 bushels from La- 
Mantia because Rowley was trading for himself and not for 
others. The complaint, however, charges all three respondents 
with violating section 1.35 of the regulations under the act (17 
CFR 1.35) and section 4g of the act (7 U.S.C. § 6g). 


Section 1.35 of the regulations provides: 
Records of cash commodity and futures transactions. 


(a) Futures commission merchants and members of 
contract markets. Each futures commission merchant 
and each member of a contract market shall keep full, 
complete, and systematic records of all commodity fu- 
tures transactions and cash commodity transactions, 
made by or through him, on or subject to the rules of a 
board of trade. He shall keep such records, including all 
orders, trading cards, signature cards, street books, 
journals, ledgers, cancelled checks, copies of confirma- 
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tions and copies of statements of purchase and sale, 
together with all other data and memoranda, and 
records of every sort pertaining to transactions in cash 
commodities and in commodities for future delivery, for 
the period of time and in the manner prescribed in sec- 
tion 1.31. He shall produce the same for inspection and 
shall furnish true and correct information and reports 
as to the contents or the meaning thereof, when and as 
requested by any authorized representative of the Com- 
modity Exchange Authority. [Emphasis supplied.] 


(b) Futures commission merchants and clearing 
members of contract markets. Each futures commission 
merchant and each clearing member of a contract 
market shall, as a minimum requirement, prepare regu- 
larly and promptly, and keep systematically and in 
permanent form, the following: 


(1) A financial ledger record which will show 
separately for each customer all charges against and 
credits to such customer’s account, including but not 
limited to funds or securities deposited, withdrawn, 
or transferred, and charges or credits resulting from 
losses or gains on closed transactions ; 


(2) A record of transactions which will show 
separately for each account (including house ac- 
counts) all commodity futures transactions executed 
for such account, including the date, price, quantity, 
market, commodity, and future; and 


(3) A record or journal which will show separately 
for each business day complete details of all com- 
modity futures transactions executed on that day, in- 
cluding the date, price, quantity, market, commodity, 
future, and the person for whom such transaction was 
made. 


(c) Clearing members of contract markets. In the 
daily record or journal required to be kept under para- 
graph (b) (3) of this section, each clearing member of a 
contract market shall also show the floor broker or other 
person, executing each transaction and the opposite 
clearing member with whom it was made. 


Section 4g of the act is as follows: 


17. 
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If any person registered hereunder as futures com- 
mission merchant or floor broker shall violate any of the 
provisions of this Act, or any of the rules or regulations 
of the Secretary of Agriculture thereunder, or shall fail 
or refuse to make any report required by the Secretary 
of Agriculture regarding the transactions of such per- 
son, or the transactions of the customers thereof, in 
commodities for future delivery on any board of trade, 
in the United States or elsewhere, or shall fail or refuse 
to keep the books and records pertaining to such trans- 
actions in the form and manner required by the Secre- 
tary of Agriculture, or shall fail or refuse to keep such 
books and records open to inspection by any represen- 
tative of the United States Department of Agriculture 
or the United States Department of Justice, the regis- 
tration of such person may be suspended or revoked 
after notice and hearing in accordance with the proce- 
dure and subject to the judicial review provided in para- 
graph (b) of section 6 of this Act. [Emphasis supplied.] 


In his report the hearing examiner concluded, without men- 
tioning section 4g of the act, that all respondents had failed 
to comply with section 1.35 of the regulations and he referred 
to section 1.35 as promulgated by the Secretary of Agriculture 
pursuant to section 8a(5) of the act (7 U.S.C. §12a(5)) au- 
thorizing the Secretary to issue rules and regulations to effectuate 
the purposes of the act. 


We see no fatal variance between the complaint’s charges and 
the hearing examiner’s conclusions as to section 1.35 of the regu- 
lations. If respondents did not make and keep full and complete 
records of their transactions as required by section 1.35 of the 
regulations, we do not believe it makes any material difference 
as to whether section 1.35 of the regulations implements 4g of 
the act or is a legislative regulation issued pursuant to 8a(5) 
of the act. Like the hearing examiner we prefer the latter view 
since the language of 4g in this connection seems to refer to 
specific methods of record keeping rather than the failure to 
keep records. 


When Shelley failed to record the sales he made to Rowley he 
of course failed to keep full and complete records of his transac- 
tions in violations of section 1.35 of the regulations. Concerning 
LaMantia and section 1.35, however, La Mantia did not execute 
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the transactions he recorded. A person who fails to record cor- 
rectly a transaction he made fails to keep full and complete 
records as well as making a false record because he fails to keep 
a true record of a transaction he executed. But, we hesitate to 
hold that LaMantia, who did not execute the trades involved, 
failed to keep full and complete records solely because he made 
a false record of a transaction which he did not execute and was 
not required to record. This may be hairsplitting but we think 
that it is legal hairsplitting which respondent LaMantia is en- 
titled to as a matter of law. Of course, he entered or caused to be 
entered a false record, as we have concluded above, in willful 
violation of section 4b(B) of the act. 


As to Rowley’s recording of the purchases as from LaMantia 
instead of Shelley, Rowley of course made the purchases and was 
required by section 1.35 of the regulations to make and keep a 
record of them. Although section 1.35 seems to say that all mem- 
bers of contract markets shall keep full and complete records of 
their transactions, it has not been the administrative practice in 
the enforcement of the act and regulations to require that floor 
brokers, including floor traders, make and keep a record of the 
opposite floor broker with whom they have executed a transac- 
tion. Rowley, however, did record LaMantia as the opposite floor 
broker for the 140,000 bushel purchases instead of Shelley. He, 
therefore, failed to keep full and complete records in violation of 
section 1.35 of the regulations. Cf. Irving Weis and Company V. 
Brannan, 171 F.2d 232 (2d Cir. 1948). 


Respondents argue that in any event no sanctions should be 
ordered for any violations found in connection with the recording 
and reporting of the trade in issue. Complete and correct records 
on the part of persons subject to the act are a vital necessity to 
effective administration of the act. We do not agree that sanc- 
tions should not be ordered and we adopt the hearing examiner’s 
recommended order as proposing reasonable sanctions in the 
light of the violations found. 


ORDER 


Effective on the 30th day after the date of this order, the 
registrations of Daniel J. Shelley and Sam H. LaMantia as floor 
brokers under the Commodity Exchange Act are suspended for 
10 days. 


Effective on the 30th day after the date of this order, the regis- 
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tration of John M. Rowley as a floor broker under the Commo- 
dity Exchange Act is suspended for 5 days. 


Effective on the 30th day after the date of this order, all con- 
tract markets shall deny all trading privileges to Daniel J. 
Shelley and Sam H. LaMantia for a period of 10 days and to 
John M. Rowley for a period of 5 days, such refusal to apply to 
all trading done and positions held by such individuals, directly 
or indirectly. 


A copy of this decision and order shall be served upon each of 
the respondents and upon each contract market. 


(No. 8118) 


RICHARD BOTTORFF v. JOE AULT. P&S Docket No. 2660. Decided 
January 2, 1963. 


Agent—Liability 


A person acting as agent for another is individually liable if he fails to dis- 
close the name of his principal at the time of the sale. 


Mr. Richard F. Joyce, of Plymouth, Indiana, for complainant. Messrs. Byron 
Kennedy and Richard Sand, of Warsaw, Indiana, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed with the Department 
on November 30, 1961, complainant seeks reparation in the 
amount of $3,573.07, allegedly due from respondent as the pur- 
chase price of a load of hogs which complainant sold to respon- 
dent. Complainant alleges that respondent bought the hogs on 
order for Otis Garmon of Summershade, Kentucky, but that Gar- 
mon failed to pay for the hogs and is now bankrupt. 


A copy of the complaint was served on respondent on Decem- 
ber 14, 1961. Respondent filed an answer on December 21, 1961, 
in which he contends that he bought the hogs solely as commis- 
sion agent for Otis Garmon, which complainant well knew, and 
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that complainant charged the hogs to the account of Otis Gar- 
mon. Respondent denies any personal liability in the transaction. 


An oral hearing was held at Warsaw, Indiana, on February 20, 
1962. Gilbert A. Horn, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Both 
parties were represented by counsel. Richard Bottorff and Paul- 
ine Bottorff testified for complainant. Raymond L. Thompson and 
Joe Ault testified for respondent. Briefs were submitted by both 
parties. 

FINDINGS OF FACT 


1. Complainant was, at all times material herein, a market 
agency, registered with the Secretary of Agriculture to sell live- 
stock on a commission basis at the Marshall County Community 
Sale Barn, Plymouth, Indiana, a posted stockyard subject to the 
provisions of the act, hereinafter referred to as the stockyard. 
Complainant owns and operates the stockyard. 


2. Respondent is an individual whose address is Route 1, 
Claypool, Indiana. At the time of the transaction involved in this 
proceeding, respondent was engaged in the business of buying 
and selling livestock in commerce as a dealer and was so regis- 
tered under the act. At all times material herein respondent was 
engaged in the business of a market agency, buying livestock in 
commerce on a commission basis. 


3. On or about October 4, 1961, respondent purchased from 
complainant at the stockyard for the account of Otis Garmon of 
Summershade, Kentucky, 92 hogs for $3,553.25 plus $19.82 com- 
mission, a total price of $3,573.07. The name of the principal, 
Mr. Garmon, was not disclosed until after the auction sale. Com- 
plainant billed the hogs to Otis Garmon and loaded them on a 
truck supplied by respondent. The hogs were transported to Ken- 
tucky. 


4. Complainant has not been paid for the hogs by respondent, 
by Otis Garmon, or by anyone else in their behalf . 


5. The complaint was filed within ninety days after the ac- 
crual of the cause of action. 
CONCLUSIONS 


Respondent contends that the Secretary is without jurisdiction 
or authority to enter a reparation order against him in this pro- 
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ceeding. Such contention is without merit. In re J. F. Walz, B.A.T. 
Docket No. 912 (1937) ; John Shields v. J. J. Stillmock, 9 A.D. 
577 (1950) ; Eastern Livestock Commisston Company V. Rudnick 
Livestock Sales Co., 9 A.D. 1085 (1950) ; Scanell-Cochran Com- 
mission Company V. O. J. Jones and W. H. May Clearing Agency, 
9 A.D. 1199 (1950) ; Northwest Cattle Co. v. Iowa City Sales Co., 
14 A.D. 276 (1955); Balto Livestock v. Southern Buyers, Inc., 
15 A.D. 808 (1956); Fiestra Meat Co. v. Ganey, 15 A.D. 814 
(1956) ; Natural Bridge Pkg. Co. V. Ganey 15 A.D. 818 (1956) ; 
Divie Stockyard, Inc. v. Sleezer 20 A.D. 859 (1961) ; Moffitt v. 
Widdes, 20 A.D. 1234 (1961); P & M Cattle Auction v. McLane, 
21 A.D. 238 (1962); Mowry v. Phifer, 21 A.D. 244 (1962); 
Kroenke v. Orner et al., 21 A.D. 327 (1962). Moreover, respond- 
ent, while contending that a reparation proceeding cannot lie 
against a dealer, alleges that in this transaction in question he 
acted as a commission agent and not as a dealer. As a market 
agency, buying livestock in commerce on a commission basis, re- 
spondent is subject to the reparation provisions of the act. 


The evidence, with respect to the facts surrounding the trans- 
action in issue, is contradictory in many respects. However, it is 
clear that respondent purchased the hogs at the stockyard for 
the account of Mr. Garmon, but that during the auction com- 
plainant was aware only of the fact that respondent was buying 
for an unnamed principal located in Kentucky. After the auction, 
respondent informed an employee of complainant of the name of 
the principal, Otis Garmon. Complainant billed Mr. Garmon di- 
rectly and the evidence indicates that complainant undertook 
additional steps to seek payment from Mr. Garmon before pro- 
ceeding against respondent. Complainant’s employee was in- 
formed of the agency relationship and the name of the principal 
in advance of the time the livestock were released from the 
stockyard, but not during the time the auction was in progress. 


In this transaction, as in most auction market sales, the sale is 
made at the time of the auction. Consequently, the sale was com- 
plete before the name of the principal was disclosed. A person 
acting as agent for another is individually liable, if at the time 
of the sale, he fails to disclose the name of his principal. The 
liability is alternative and after full disclosure the seller may, as 
here, elect to hold the agent liable. The record in this case is 
clear that the name of the principal was not disclosed until after 
the conclusion of the auction sale and therefore, respondent was 
an agent of a partially disclosed principal rather than an agent 
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for a disclosed principal. See, 2 Am. Jur., Agency, § § 315, 404; 
International Trading Corporation v. Edison, 109 F. 2d 826 
(D.C. Cir. 1940), cert denied, 310 U.S. 652 (1940); Marcus 
Loew Booking Agency v. Princess Pat. Limited, 141 F. 2d 152 
(7th Cir. 1944) ; Shilman v. U.S. 164 F. 2d 649 (2nd Cir. 1947), 
cert denied, 333 U.S. 837 (1947). 


Accordingly, respondent may be held liable on the transaction 
and complainant should be awarded reparation in the amount of 
the purchase price plus the commission paid to respondent by 
complainant. 


ORDER 


Respondent shall pay complainant, within 30 days from the 
date of this order, the sum of $3,573.07, plus interest thereon at 
the rate of five percent per annum from November 1, 1961, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 8116) 


DUANE CROSS, d/b/a LAMAR COMMUNITY SALE v. LELAND JACOT. 
P&S Docket No. 2810. Decided January 2, 1963. 


Reparation Awarded—Default Order 


Respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and he is ordered to pay to complainant the 
amount owing on this transaction. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 


Deciston by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on July 3, 1962, in which complainant seeks an award 
of reparation in the amount of $814.16, alleged to be the amount 
owing on the purchase price of 160 hogs sold by complainant to 
respondent on April 7, 1962. 
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A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on October 18, 1962. A copy of the investigative report was 
served upon complaint on September 24, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that fail- 
ure to file an answer constitutes a waiver of oral hearing and 
admission of the facts alleged in the complaint (9 CFR 202.41 
(c)). Notwithstanding such notice of the applicable provisions 
of the rules of practice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Duane Cross, d/b/a Lamar Community Sale, 
Lamar, Missouri, is now and was at all times material herein, a 
market agency registered with the Secretary of Agriculture to 
sell livestock on a commission basis at the Lamar Community 
Sale, auction market, a posted stockyard subject to the provisions 
of the act, hereinafter referred to as the stockyard. 


2. Respondent, Leland Jacot, Roswell, New Mexico, was at 
all times material herein, a dealer within the meaning of the act, 
buying and selling livestock in commerce for his own account. 


3. On April 7, 1962, respondent purchased and received deliv- 
ery of 160 hogs from complainant at the stockyard. Following 
the purchase of these hogs, respondent presented complainant 
with a check for the purchase price of $5,814.16, drawn upon 
his account at Stark State Bank, Stark, Kansas. The check was 
returned by the bank because of insufficient funds. Respondent, 
on or about April 13, 1962, issued two checks to complainant, 
drawn on the same account, in the amount $5,000 and $814.16, 
respectively. The check in the amount of $814.16, was returned 
by the bank because of insufficient funds. No further payment 
has been received by complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the hogs purchased for his account at the stock- 
yard is an unjust and unreasonable practice in violation of the 
act. Northwest Cattle Company Vv. Iowa City Sales Co., 14 A.D. 
276 (1955); Winter Livestock Commission Company V. George 
W. Scott and Louise N. Scott, d/b/a Trinidad Livestock Commis- 
sion Company, 20 A.D. 214 (1961). Complainant is therefore en- 
titled to reparation in the amount of the balance of the purchase 
price. 

ORDER 


Respondent shall pay the complainant within 30 days from the 
date hereof, the sum of $814.16 with interest thereon at the rate 
of 5% per annum from May 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8120) 


In re FLOYD JENKINS. P&S Docket No. 2801. Decided January 2, 
1963. 


Failure to Pay—Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in the complained of practices. 


Mr. Garret N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on November 14, 1962, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act. 
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Respondent filed an answer on December 6, 1962, in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions for the 
purpose of this proceeding only based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
a dealer, within the meaning of the act, registered with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
his own account. 

2. Montana Livestock Auction, Inc., Butte, Montana, is now, 
and was at all times material herein, a posted stockyard, subject 
to the provisions of the act. 

3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay the full purchase price of such live- 
stock. 


Date Head of Purchase 

1962 Livestock Purchased At Price 

June 12 71 Montana Livestock Auction, $10,575.34 
Inc., Butte, Montana 

June 19 72 Montana Livestock Auction, 11,100.67 


Inc., Butte, Montana 


4. Respondent, in connection with the transactions set forth 
in paragraph 3 herein, issued checks in purported payment of 
the livestock purchased, which checks were returned by the bank 
upon which they were drawn because of insufficient funds. 


Data Check Issued 
1962 Payee Amount 
June 12 Montana Livestock Auction, Inc. $7,075.34 
June 19 Montana Livestock Auction, Inc. 5,020.00 


CONCLUSIONS 


The facts as set forth in Findings of Fact 3 and 4 constitute 
violations of section 312(a) of the act (7 U.S.C. 213(a)). Inas- 
much as respondent has consented to the issuance of the order 
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set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when: due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment of livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit to pay such checks. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof. 


(No. 8121) 


In re MELADY BROTHERS, INC. P&S Docket No. 2702. Decided 
January 2, 1963. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from engaging in the complained of 
violations and its registration under the act is suspended for five days. 

Mr. Earl L. Saunders, for complainant. Mr. L. Alton Denslow, of Washington, 
D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent, a registered market agency under 
the act, is charged with operating as a market agency while its 
current liabilities exceeded its current assets and with certain 
other violations of the act. The respondent has filed an amended 
answer in which (1) it admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) it states that for the purposes of this proceeding 
and for such purposes only, the order in this proceeding may con- 
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tain findings of fact and conclusions based upon the allegations 
of the complaint as the findings of fact and conclusions of the 
Secretary of Agriculture; (3) it waives oral hearing and the re- 
port of the hearing examiner; and (4) it consents to the issuance 
of the order set forth below. Complainant has filed a recommen- 
dation stating that it is satisfied from an investigation of the 
respondent’s present financial condition that the respondent’s 
current liabilities no longer exceed its current assets and that 
the respondent is solvent, and recommending that the order con- 
sented to by the respondent be issued. Complainant further states 
in such recommendation that subsequent to the issuance of the 
complaint the respondent paid the National Live Stock and Meat 
Board Fund the indebtedness hereinafter referred to in Finding 


of Fact 12. 
FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, hereinafter re- 
ferred to as the stockyard, is now, and was at all times men- 
tioned herein, a posted stockyard subject to the provisions of the 


act. 


2. Respondent, Melady Brothers, Inc., is a corporation whose 
address is 525 Livestock Exchange Building, Union Stock Yards, 
Omaha, Nebraska. Respondent is registered with the Secretary of 
Agriculture as a market agency to buy and sell livestock on a 
commission basis at the stockyard, and at all times mentioned 
herein was so registered. 


3. Respondent, during the period December 31, 1960, through 
September 1, 1961, operated as a market agency buying and sell- 
ing livestock on a commission basis at the stockyard while its 
current liabilities exceeded its current assets. Respondent’s cur- 
rent liabilities exceeded its current assets by approximately $18,- 
588.76 on December 31, 1960, $21,343.12 on June 30, 1961, and 
$17,882.63 on September 1, 1961. 


4. Respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at the 
stockyard for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors. As of June 30, 1961, respondent’s 
use of proceeds due the consignors of livestock resulted in a 
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deficit balance of approximately $15,460.91 in its account for 
shippers’ proceeds. 


5. (a) Respondent, at the stockyard, during the period Janu- 
ary through June 1961, employed Francis A. Whittington as a 
salesman and yardman, notwithstanding the fact that said Whit- 
tington, during such period of employment, was separately reg- 
istered with the Secretary of Agriculture as a dealer buying and 
selling cattle for his own account. 


(b) Respondent, at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during the period January through June 1961, sold livestock, 
consigned to respondent for sale on a commission basis, to said 
Whittington; entered false, fictitious, or otherwise incorrect 
names on the sales invoices as the names of the purchasers of 
the livestock; submitted to the consignors of the livestock ac- 
counts of sale which showed false, fictitious, or otherwise incor- 
rect names as the names of the purchasers of the livestock; and 
retained copies of such sales invoices and accounts of sale as a 


part of respondent’s records. 


Name Designated 
No. on Sales Invoice 
Date Head Consignor and Account of Sale 
1961 
February 1 2 Jacg Williams Goldapp 
February 7 ; Bob Mauer Goldapp 
February 9 z M. & L. Oltman Goldapp 
March 7 4 Mark Roberts Goldapp 
March 23 1 Mrs. Ruth Goldapp Ed Sell 


6. Respondent, at the stockyard, in the transactions referred 
to below and in similar transactions at divers other times during 
1961, sold livestock, consigned to respondent for sale on a com- 
mission basis, to Eldon Peper, an employee of respondent; en- 
tered false, fictitious, or otherwise incorrect names on the sales 
invoices as the names of the purchasers of the livestock; sub- 
mitted to the consignors of the livestock accounts of sale which 
showed false, fictitious, or otherwise incorrect names as the 
names of the purchasers of the livestock; and retained copies of 
such sales invoices and accounts of sale as a part of respondent’s 


records. 
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Name Designated 
No. on Sales Invoice 
Date Head Consignor and Account of Sale 
1961 
February 13 12 Gerald Hines E. Fell 
February 21 be | Benny Peterson Sell 
April 11 9 Marlen L. Westberg Ed Sell 
May 15 30 Prather Brothers Ed Sell 


7.(a) Respondent, at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during 1960 and 1961, sold livestock, consigned to respondent for 
sale on a commission basis, to H. & P. Feeding Company, a part- 
nership composed of respondent’s employees James F. Hays and 
Hans H. Prien; entered false, fictitious, or otherwise incorrect 
names on the sales invoices as the names of the purchasers of 
the livestock; submitted to the consignors of the livestock ac- 
counts of sale which showed false, fictitious, or otherwise incor- 
rect names as the names of the purchasers of the livestock; and 
retained copies of such sales invoices and accounts of sale as a 
part of respondent’s records. 


Name Designated 
No. on Sales Invoice 
Date Head Consignor and Account of Sale 
1960 
November 30 11 Herbert Hinz Corneer 
December 7 19 Saraggin Bros. Corneer 
December 28 1 Joe Konz Sell 
1961 
March 1 22 Melvin Ferris Ed Thell 
March 29 5 Ed Martinson Sell 


(b) Respondent financed such purchases of livestock by said 
partnership by issuing checks against respondent’s account for 
shippers’ proceeds for the net proceeds due the consignors of the 
livestock, extending credit to said partnership for the purchase 
price of the livestock beyond the normal period in the regular 
course of business and thereby not requiring said partnership 
to pay promptly the purchase price of the livestock. 


(c) Respondent, at the stockyard, in the transactions referred 
to below and in similar transactions at divers other times during 
1960 and 1961, permitted said partnership to sell livestock 
through respondent under the incorrect name of Oscar Brown; 
issued accounts of sale which showed the name of Oscar Brown 
as the name of the consignor of the livestock instead of the name 
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of H. & P. Feeding Company; and retained copies of such ac- 
counts of sale as a part of respondent’s records. 


No. 
Date Head 
1960 
December 13 10 
December 19 11 
December 27 9 
1961 
January 9 8 
January 24 22 


8. Respondent, at the stockyard, in the transactions referred 
to below and in similar transactions at divers other times during 
1961, permitted Brice L. Hays, its president, to sell livestock 
through respondent under the false name of John Young; issued 
accounts of sale which showed the name of John Young as the 
name of the consignor of the livestock instead of the name of 
Brice L. Hays; and retained copies of such accounts of sale as 
a part of respondent’s records. 


No. 
Date Head 
1961 
February 8 55 
February 20 26 
March 6 24 
March 13 88 
March 29 16 


9. Respondent wilfully made false entries or false statements 
of fact in its annual report filed with the Secretary of Agricul- 
ture for the year ended December 31, 1960, resulting in a failure 
to show in the said annual report the true financial condition of 
respondent as of the close of the accounting period, in that re- 
spondent showed on such annual report that it had $5,338.82 in 
accounts receivable and $12,783.90 in proceeds receivable, when 
in truth and in fact respondent had no accounts receivable or 
proceeds receivable. 


10. Respondent, at the stockyard, during the period January 
through June 1961, in connection with the sale of livestock con- 
signed to it for sale on a commission basis, engaged George Lush, 
Ernest M. Luther and Francis A. Whittington, livestock sales- 
men, to sell such livestock, and, pusuant to an agreement or 
arrangement with these persons, compensated them on a per- 
centage or split of only those selling commissions assessed and 
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charged consignors considered to be “followers” of such sales- 
men. 


11. Respondent, in connection with the sale of livestock con- 
signed to it for sale on a commission basis at the stockyard in 
the transactions referred to below, refunded to the consignors 
thereof a portion of the commission charges specified in respond- 
ent’s schedule of rates and charges posted and on file with the 
Secretary. 


Date Commission Amount 

1961 Consignor Collected Refunded 
January Francis A. and $24.25 $14.55 

Arlon Whittington 

January ae . 16.10 9.66 
February - © 17.30 10.38 
February - - 18.91 11.35 
April 13 - - 20.86 12.52 
May 8 Wilson & Yates 26.71 16.03 
May 11 e e 23.20 13.92 
May 16 . 40.60 24.36 
June 5 sg - 30.00 18.00 


12. Respondent, during the period June 1, 1957 through June 
30, 1961, deducted approximately $3,567.00 from the proceeds 
resulting from the sale of livestock consigned to respondent for 
sale on a commission basis at the stockyard, and issued accounts 
of sale to tthe consignors of such livestock representing that the 
amounts of these deductions were paid to the National Live 
Stock and Meat Board Fund, whereas in truth and in fact no 
such payments had been made by respondent to the National Live 
Stock and Meat Board Fund and the amounts of such deductions 
were used by respondent for purposes of its own. Copies of such 
accounts of sale were made a part of respondent’s records. 


13. Respondent, during the years 1960 and 1961, failed to 
keep accounts, records, or memoranda which fully and correctly 
disclosed all transactions involved in its business at the stock- 
yard. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has wilfully violated §§ 304, 306, 
307, 312 and 401 of the act (7 U.S.C. 205, 207, 208, 2138, 221), 
§§ 201.24, 201.40, 201.41, 201.48, 201.60, 201.65, 201.66 and 
201.67 of the regulations (9 CFR 201.24, 201.40, 201.41, 201.43, 
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201.60, 201.65, 201.66, 201.67), and §10 of the Federal 
Trade Commission Act (15 U.S.C. 50), which section is incor- 
porated in and made a part of the act by virtue of the provisions 
of § 402 of the act (7 U.S.C. 222). 


Respondent is presently solvent, has paid the indebtedness re- 
ferred to in Finding of Fact 12, and has consented to the issu- 
ance of the order set forth below. Complainant has recommended 
that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) operating while 
its current liabilities exceed its current assets; (2) using, for 
purposes of its own and for purposes other than the payment of 
lawful charges and ithe remittance of net proceeds to consignors, 
the proceeds received from the sale of consigned livestock; (3) 
employing persons separately registered with the Secretary of 
Agriculture as dealers or utilizing the services of such persons 
in the furnishing by respondent of market agency services; (4) 
selling consigned livestock to its employees or to partnerships in 
which its employees are members; (5) wilfully making or caus- 
ing to be made false entries in its accounts, records and memo- 
randa kept in connection with its operations under the act; (6) 
issuing accounts of sales of livestock sold which do not show the 
true names of the purchasers and such other facts as may be 
necessary to show fully the true nature of the transaction; (7) 
failing to collect promptly from the purchasers of consigned live- 
stock when checks against respondent’s shippers’ proceeds ac- 
count have been issued for the net proceeds due the consignors 
of such livestock and respondent has not promptly reimbursed 
said account with respondent’s own funds; (8) knowingly per- 
mitting consignors to sell livestock through respondent under 
false, fictitious or otherwise incorrect names; (9) employing live- 
stock salesmen under an agreement or arrangement whereby 
such salesmen are to assume the responsibility of selling a species 
or class of livestock received by respondent from all consignors 
but their compensation is to be based on a split of only those 
commission charges assessed consignors considered to be “fol- 
lowers” of the particular salesmen; (10) refunding or remitting 
to consignors commission charges, or portions thereof, specified 
in respondent’s schedule of rates and charges posted and on file 
with the Secretary of Agriculture. 


Respondent shall keep accounts, records and memoranda which 
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fully and correctly disclose all transactions in its business under 
the act. 


Respondent shall deposit the gross proceeds received from the 
sales of livestock on a commission basis in a separate bank ac- 
count designated as “custodial account for shippers’ proceeds,” 
or by some similar designation, and shall maintain such account 
in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR 201.42). 


Respondent is suspended as a registrant under the act for a 
period of five days from the effective date of this order. This 
order shall become effective on the sixth day after its service 
upon respondent, and copies hereof shall be served upon the 
parties. 


(No. 8122) 


In re VIRGIL SMITH AND LUTHER ALEXANDER, d/b/a HENDERSON 
LIVESTOCK COMMISSION COMPANY; A. B. ALFORD AND BEN 
CRAYCRAFT. d/b/a SAN AUGUSTINE LIVESTOCK COMMISSION 
COMPANY; J. M. MUCKLEROY, d/b/a KIRBYVILLE AUCTION BARN ; 
BEN CRAYCRAFT, R. H. CRAYCRAFT AND JAMES CAMPBELL, 
d/b/a CENTER AUCTION COMPANY; R. H. LEDBETTER AND GAR- 
LAND LEE STEPHENS, d/b/a HENDERSON COUNTY LIVESTOCK 
AUCTION; WORTH JACOBS AND OTIS HILL, d/b/a PATTON’S 
AUCTION BARN; LUFKIN LIVESTOCK EXCHANGE, INC.; RUSK 
COUNTY CATTLEMAN’S AUCTION, INC.; OTIS PARKS AND JAMES 
A. PENN, d/b/a TYLER LIVESTOCK COMMISSION COMPANY; 
VERNON GAYLE, R. H. CRAYCRAFT AND OTIS PARKS, d/b/a 
CROCKETT LIVESTOCK AUCTION; GERALD GORDON, d/b/a 
CLARKSVILLE LIVESTOCK EXCHANGE; DEE FORTENBERRY AND 
KELSO SEAMAN, d/b/a WOODVILLE LIVESTOCK COMMISSION 
COMPANY; and O. L. COLLEY, d/b/a O. L. COLLEY LIVESTOCK 
COMMISSION COMPANY. P&S Dockets No. 2778 through No. 
2790. Decided January 2, 1963. 


Stipulation—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
In these proceedings under the Packers and Stockyards Act, 
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1921, as amended (7 U.S.C. 181 et seq.), each respondent is 
charged with obstructing the performance of livestock inspection 
services by Texas and Southwestern Cattle Raisers Association, 
Inc., a market agency under the act authorized to furnish such 
inspection services at respondents’ stockyards. Following the in- 
stitution of these proceedings, each respondent entered into a 
stipulation with the Packers and Stockyards Division agreeing, 
from the date of such stipulation, to cease and desist from the 
practices complained of; to permit Texas and Southwestern 
Cattle Raisers Association, Inc., to post its tariff and perform 
inspection services at respondent’s stockyard in accordance with 
the authorization which the Association holds under section 317 
of the act (7 U.S.C. 217a) ; and to collect and remit to the Asso- 
ciation the fees to which the Association is entitled for the per- 
formance of such inspection services. 


The Packers and Stockyards Division has filed a request for 
dismissal of the complaints in these proceedings. In such request, 
the Division states that after careful review of all the facts and 
circumstances concerning these matters, the Division believes 
that the stipulations entered into by the respondents will be ade- 
quate to effectuate the purposes of the act and it does not appear 
that further prosecution of these proceedings is necessary in the 
public interest. 


Accordingly, the complaints in these proceedings are hereby 
dismissed. 


Copies hereof shall be served upon the parties, and this order 
is effective on the sixth day after service. 


(No. 8123) 


In re DALE K. SCHOOLER. P&S No. 2254. Decided January 3, 
1963. 


Solvency—Termination of Suspension 


As respondent is presently solvent, the suspension of his registration ordered 
October 28, 1957, is terminated. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
In this disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on October 28, 1957 (16 A.D. 988), 
suspending respondent’s registration as a dealer under the act 
for a period of 30 days and thereafter until respondent demon- 
strates that he is no longer insolvent. 


Respondent has requested that a supplemental order be issued 
terminating the suspension of his registration. In connection with 
his request, respondent submitted to the Packers and Stockyards 
Division a financial statement and certain other information con- 
cerning his financial condition. The Packers and Stockyards Divi- 
sion has recommended that a supplemental order be issued termin- 
ating the suspension of respondent’s registration as it appears 
that respondent presently is solvent. 


Accordingly, the suspension of respondent’s registration con- 
tained in the order of October 28, 1957, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 


spects. 
Copies hereof shall be served upon the parties. 


(No. 8124) 


In re GERE CONRAD. P&S Docket No. 2794. Decided January 7, 
1963. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is solvent. 


Mr. Jerome S. Ducrest, for complainant. Mr. John S. Moore, of Yakima, Wash- 
ton, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on October 30, 1962, charges 
respondent with being insolvent within the meaning of the act, 
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and with various violations of the act and regulations. In an 
amended answer filed on December 20, 1962, respondent admits 
the jurisdictional allegations in the complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the examiner, and consents to the issuance of an order, 
requiring him to cease and desist from the practices complained 
of in said complaint, and suspending his registration for a period 
of 30 days and thereafter until he demonstrates that he is sol- 
vent. Complainant has recommended that the order agreed to by 
respondent in said answer be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Naches, Washing- 
ton, is now and was at all times mentioned herein, registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock, in commerce, for his own account. 


2. Respondent is insolvent. As of July 31, 1962, respondent’s 
liabilities exceeded his assets by $20,154.34. On said date respond- 
ent had assets totalling $155,324.58 and liabilities totalling $175,- 
478.92, resulting in said excess of liabilities over assets of $20,- 
154.34, 


8. (a.) Respondent, on or about the dates and in connection 
with the livestock purchase transactions, in commerce, listed 
below, and in other livestock purchase transactions at divers 
other times during the month of October 1961, gave checks 
for the payment of the purchase price of the livestock to the 
sellers of the livestock which, when presented for payment to the 
Yakima Valley Branch, Seattle-First National Bank, Yakima, 
Washington, were returned unpaid because of insufficient funds 
in respondent’s account in said bank, as follows: 


No. of Head Total Purchase 
and Species Price and 


Date of of Livestock Amount of 
Check Name of Seller Purchased Check 

Oct. 21 Bert Sherwin, Grangeville, Idaho 40 steers $6,851.47 
Oct. 2i Ed Nuxoll, Cottonwood, Idaho 15 steers 2,331.00 


The amounts owed Bert Sherwin and Ed Nuxoll for the livestock 
purchased in said transactions are still unpaid. 


(b) Respondent, on or about October 23, 1961, purchased, in 














PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 38 





38 


commerce, 34 cattle from R. H. Hauger, Fenn, Idaho, at a total 
purchase price of $8,676.48 and failed to pay said R. H. Hauger 
for the cattle. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 2 it is con- 
cluded that respondent is insolvent within the meaning of the act 
(7 U.S.C. 204) and by reason of the facts set out in Finding of 
Fact 3 it is concluded that respondent has violated section 312 (a) 
of the act (7 U.S.C. 213(a)). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the complaint and suspending his registration for a period 
of 30 days and thereafiter until he demonstrates that he is sol- 
vent, and complainant has recommended that such an order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce when he does not 
have sufficient funds on deposit to pay such checks, and (2) 
failing to pay for livestock purchased in commerce. 


Respondent’s registration as a dealer is suspended for a period 
of 30 days and thereafter until he demonstrates that he is sol- 
vent. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 8125) 


In re E. R. Poo, d/b/a PooL LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2804. Decided January 7, 1963. 
Insolvency—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from operating as a market agency 
under the act while his current liabilities exceed his current assets. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent is registered with the Secretary of Agri- 
culture as a market agency under the act and is charged with 
being insolvent within the meaning of the act (7 U.S.C. 204) 
and with engaging in business as a market agency while insol- 
vent. The respondent has filed an amended answer in which (1) 
he admits the jurisdictional allegations of the complaint and 
neither admits nor denies the remaining allegations; (2) he 
states that “on or about December 13, 1962, his current assets 
will exceed his current liabilities in that additional capital will 
be invested at that time’; (3) he states that for the purposes 
of this proceeding and for such purposes only, tthe order in this 
proceeding may contain findings of fact and conclusions based 
upon the allegations of the complaint as the findings of fact and 
conclusions of the Secretary of Agriculture; (4) he waives oral 
hearing and the report of the hearing examiner; and (5) he con- 
sents to the issuance of an order directing him to cease and desist 
from operating as a market agency under the act while his cur- 
rent liabilities exceed his current assets. Complainant has filed 
a recommendation stating that it is satisfied from an investiga- 
tion of the respondent’s present financial condition that the re- 
spondent is solvent and recommending that the order consented 
to by the respondent be entered. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stockyards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein and is now a posted stockyard subject to the 
provisions of the act. 


2. The respondent, E. R. Pool, is an individual doing business 
as Pool Livestock Commission Company, whose mailing address 
is Post Office Box 154, National Stockyards, Illinois. The re- 
spondent is registered with the Secretary of Agriculture, pursu- 
ant to the provisions of the act, as a market agency at the stock- 
yard, and at all times mentioned herein was so registered. 


8. The respondent, during the period September 30, 1961, to 
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tthe date of issuance of the complaint, engaged in business as a 
market agency at the stockyard, notwithstanding the fact that 
the respondent was insolvent during such period. 


4. The respondent was insolvent as of the date of issuance 
of the complaint, and at all times since on or about September 
30, 1961, had been insolvent, in that the respondent’s current 
liabilities exceeded his current assets at all such times. 


CONCLUSIONS j 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that the respondent violated section 312 of the act (7 
U.S.C. 213). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 
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ORDER 


Respondent shall cease and desist from operating as a market 
agency under the act while his current liabilities exceed his cur- 
rent assets. : 2 


This order shall become effective on the sixth day after service 
hereof on the respondent and copies shall be served on the 
parties. 


(No. 8126) 


In re J. T. REAVES, JR. P&S Docket No. 2793. Decided January 
7, 1963. ‘ 
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Bonding Provisions—Suspension of Registration— 
Consent Order " 


Respondent is suspended as a registrant under the act until such time as he 
complies with the bonding requirements of the act and the regulations. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. : 

Decision by Thomas J. Flavin, Judicial Officer 
4 

PRELIMINARY STATEMENT ] 


This is a disciplinary proceeding under the Packers and Stock- 





J. T. REAVES, JR. 41 
Cite as 22 A.D. 40 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. The respondent is registered with the 
Secretary as a dealer under the act and is charged with violating 
the bonding requirements of the act and tthe regulations there- 
under (9 CFR 201.1 et seqg.). The respondent has filed an answer 
in which (1) he admits the jurisdictional allegations of the com- 
plaint and neither admits nor denies the remaining allegations; 
(2) he states that for the purposes of this proceeding and for 
such purposes only, the order in this proceeding may con- 
tain findings of fact and conclusions based upon the allega- 
tions of the complaint as the findings of fact and conclusions of 
the Secretary; (3) he waives oral hearing and the report of the 
Hearing Examiner; and (4) he consents to the issuance of the 
order set forth below. The complainant has recommended that 
such order be entered. 


FINDINGS OF FACT 


1, Respondent, whose address is Dillon, South Carolina, is 
registered with the Secretary of Agriculture as a dealer under 
the act, and at all times mentioned herein was so registered. 


2. Respondent’s dealer bond was terminated on February 19, 
1962. Respondent, on February 13, 1962, April 18, 1962, and May 
10, 1962, was notified in writing that his dealer bond was termin- 
ated and that he would have to furnish a new bond if he con- 
tinued to operate after February 19, 1962, as a dealer buying and 
selling livestock in commerce for his own account. Notwithstand- 
ing said notices, respondent continued to engage in the business 
of buying and selling livestock as a dealer without filing and 
maintaining a reasonable bond or its equivalent as required by 
the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated section 312 of the act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations thereunder (9 
CFR 201.29 and 201.30). 

Respondent has consented ito the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer under the act without filing and maintaining a rea- 
sonable bonds, or its equivalent, as required by the act and the 
regulations thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations thereunder. At the request of the respond- 
ent, when he demonstrates that he has complied with tthe bond- 
ing requirements of the act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion. 


This order shall become effective on the sixth day after service 
hereof upon the respondent and copies shall be served upon the 
parties. 


(No. 8127) 


DAN H. HUGHES AND WESTERN SLOPE LIVESTOCK COMMISSION 
COMPANY v. L. J. CUTHBERT AND MARVIN F. MULLINS, d/b/a 
MULLINS & Co. P&S Docket No. 2720. Decided January 9, 
1963. 


Agency—Failure to Pay—Reparation 


It is concluded that L. J. Cuthbert was acting on his own behalf and not as 
the agent of Mullins & Co. Respondent L. J. Cuthbert is ordered to pay 
the amount owing to Western Slope Livestock Commission Company. 
The complaint of Dan H. Hughes is dismissed. 


Complainants and respendents, pro se. Mr. John C. Banks, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. It is a consolidated proceeding upon the 
complaint of Dan H. Hughes for damages in the amount of 
$568.10 and upon the complaint of Western Slope Livestock Com- 
mission Company for damages in the amount of $495.47, arising 
from the failure to accept cattle purchased and the failure to 
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honor the drafts issued in payment therefor. The complainants 
allege that respondent Marvin F. Mullins purchased 39 head of 
cattle from Dan H. Hughes and 33 head of cattle from Western 
Slope Livestock Commission Company through his agent, re- 
spondent L. J. Cuthbert. The cattle sold by the complainants 
were mixed and shipped in the same railroad cars. 


Copies of the complaints and copies of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ents. Copies of the investigative report were also served upon 
complainants. Respondents filed answers denying liability 
to complainants for any amount. Respondent L. J. Cuthbert al- 
leged that he made the purchases for Marvin F. Mullins and that 
Marvin F. Mullins should be held responsible for the loss. Re- 
spondent Marvin F. Mullins alleged that L. J. Cuthbert was not 
his agent and that the livestock was purchased by L. J. Cuthbert 
and shipped to him for inspection and purchase if he found the 
cattle to be satisfactory. 


Oral hearing was held at Denver, Colorado, on August 14, 
1962, before John J. Banks, Office of the General Counsel, United 
States Department of Agriculture. Respondent Marvin F. Mullins 
appeared in person at tthe hearing. Neither of the complainants 
nor the respondent L. J. Cuthbert made any appearance at the 
hearing. The presiding officer placed in evidence a letter written 
to him by Dan H. Hughes, dated August 2, 1962, stating that 
his claim had been paid by the Hartford Insurance Company and 
that the presiding officer was authorized to dismiss the action. 
Respondent Marvin F. Mullins elected to proceed with oral testi- 
mony on the complaint of Western Slope Livestock Commission 
Company and testified in his own behalf. None of the parties 
filed a brief or suggested findings of fact, conclusions or order, 
although upon the request of the respondent L. J. Cuthbert an 
extension of time was granted for the filing of briefs. 


FINDINGS OF FACT 


1. Complainant Western Slope Livestock Commission Com- 
pany, hereinafter referred to as the complainant, is now, and was 
at all times material herein, a dealer and market agency, regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
for its own account and on a commission basis at the Western 
Slope Livestock Commission Company, Montrose, Colorado, auc- 
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tion market, a posted stockyard subject to the provisions of the ( 
act, hereinafter referred to as the stockyard. 


2. Respondent L. J. Cuthbert, Fort Pierre, South Dakota, is , be 
now and was at all times material herein, engaged in the busi- the 
ness of a dealer, within the meaning of the act. ch 


3. Respondent Marvin F. Mullins, d/b/a Mullins & Co., is i: 
now, and was at all times material herein, a market agency, reg- - 
istered with the Secretary of Agriculture to buy livestock on a 
commission basis at the Union Stock Yards, Omaha, Nebraska, a Me 
posted stockyard subject to the act. on 


4. Onor about September 26, 1961, respondent L. J. Cuthbert, sic 
purchased 33 head of mixed cattle from complainant at the stock- 
yard. In payment for the cattle, L. J. Cuthbert drew two drafts 


in the amount of $2,392.58 and $2,380.76, respectively, upon a 
Mullins & Co., through the Stockyards National Bank, South a 


Omaha, Nebraska, payable to the order of Western Slope Live- 
stock Commission Company. The draft first referred to included | 
an item in the amount of $207.99, listed as “additional charges” th 
on the purchaser’s invoice and bill of sale, and which was ex- 

plained in the affidavit of Audrey A. Nicks, the bookkeeper for } 

the Western Slope Livestock Commission Company, as a pay- 

ment for sheep purchased by L. J. Cuthbert. The respondent 


Marvin Mullins has never dealt in sheep. The said cattle were Pl 
shipped to Mullins & Co., at Omaha, Nebraska, with a stop at ; : 
Lincoln, Nebraska, for further instructions. The cattle were un- ‘ 
loaded at Lincoln, Nebraska, on September 29, 1961, reloaded, > “ 
and shipped to Omaha, Nebraska, on October 4, 1961, and por- - 
tions thereof were subsequently sold in Omaha, Nebraska, and in “ 
Alta, Iowa. The cattle were refused by Mullins & Co., at Lin- J 


coln, Nebraska, and subsequent shipment and disposal of the 
cattle were made by Mullins & Co. upon the instructions given 
by Cuthbert. 


5. Prior to the transportation in question, respondent L. J. ; 
Cuthbert had drawn drafts upon Mullins & Co., to cover pur- 
chases of cattle from complainant, and these drafts had been 
paid. Marvin Mullins had advised Western Slope Livestock Com- 
mission Company that L. J. Cuthbert was not acting as his agent. 
The drafts in question referred to in Finding of Fact 4 were held 
by the Stockyards National Bank of South Omaha, Nebraska, at ’ 
the request of Marvin Mullins and notice that the drafts had 
been refused was not given to the First National Bank of Mon- 
trose, Colorado, until October 10, 1961. 
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6. On this and prior transactions between Cuthbert and Mul- 
lins, Cuthbert would telephone Mullins and tell him of the num- 
ber of cattle he could purchase, their general description, and 
the price. Cuthbert would have to pay for the cattle either by 
check or by drawing a draft on Mullins & Co. Marvin Mullins 
would then agree that the cattle should be shipped to him and 
that if they were acceptable to him when they arrived, he would 
honor the draft drawn by Cuthbert. If the cattle were too high 
or shrank excessively, an adjustment would be made on the fol- 
lowing shipment. Mullins never paid Cuthbert a commission on 
any shipment of cattle, and Cuthbert never received any con- 
sideration from Mullins except the purchase price of the cattle. 


7. The total amount of the two drafts given to complainant 
was $4,773.34; tthe total proceeds from the sale of the cattle re 
mitted to complainant was in the amount of $4,316.12; and the 
claim of the complainant is in the amount of $457.22. 


8. The complaint was filed within 90 days after accrual of 
the cause of action. 


CONCLUSIONS 


The denial of the actual agency of Cuthbert stands undis- 
puted in the record. Therefore, the principal issue in this pro- 
ceeding is whether Cuthbert was the apparent agent of Mullins 
for the purpose of purchasing the cattle from the complainant, 
or whether Cuthbert purchased the cattle from the complainant 
on his own behalf and resold the same to Mullins, subject to ac- 
ceptance of the cattle upon their delivery and subject to an ad- 
justment in the price. 


There is no evidence to justify apparent agency since Cuthbert 
was not clothed with any authority to act as an agent for Marvin 
Mullins and there is no reason to estop Mullins from denying the 
agency relationship. There is no evidence that Cuthbert repre- 
sented to complainant that he was the agent of Mullins. Mullins 
testified that he had told complainant that Cuthbert was not his 
agent. The only presumption that could arise from payment of 
the drafts which Cuthbert had previously drawn on Mullins & 
Co. was the presumption that L. J. Cuthbert had credit with 
Mullins & Co. at the time the drafts were presented. Brown Vv. 
Schmitz, 237 Iowa 418, 22 N. W. 2d 340 (1946) ; Lee v. Peoples 
Cooperative Sales Agency, 201 Minn. 266, 276 N. W. 214 (1937) ; 
Davis and Hamm Commission Co. v. Mt. Vernon Bank, 63 Tex. 
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Civ. App. 347, 183 S. W. 448 (1910). Producers Livestock Mktg. 
Assoc. V. Dunlap, 21 A.D. 761 (1962) ; Dalhart Livestock Auction 
v. Cathel, 21 A.D. 321 (1962). It is concluded, therefore, that L. 
J. Cuthbert was acting on his own behalf and not as the agent or 
apparent agent of Mullins & Co. when he purchased the cattle 
in question, and Mr. Mullins should not be held liable. 


However, the failure of Cuthbert to pay the agreed price for 
the cattle purchased by him from complainant constituted an 
unjustified and unreasonable practice in violation of section 307 
of the act (7 U.S.C. 208), Dalhart Livestock Auction v. Carthel, 
supra at page 326, and complainant is entitled to reparation in 
the amount of $457.22. 


ORDER 
The complaint of Dan H. Hughes is dismissed. 


The complaint of Western Slope Livestock Commission Com- 
pany against Mullins & Co. is dismissed. 


Within 30 days from the date of this order, respondent L. J. 
Cuthbert shall pay to the complainant Western Slope Livestock 
Commission Company as reparation the sum of $457.22, plus 
interest at the rate of five percent per annum from October 1, 
1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8128) 


H. F. LINDSAY v. WALTER M. DUNLAP & SONS, INC., THOMAS 
SHIELDS, t/a LIVESTOCK TRUCKING COMPANY, AND J. HERMAN 
ISNER. P&S Docket No. 2712. Decided January 9, 1963. 


Joint Venture—Standing to Sue—Failure to Furnish 
Reasonable Stockyard Services—Commission— 
Damages 


It is concluded (1) that complainant, as the surviving partner of a joint 
venture transaction, has standing to sue for his share, (2) that respond- 
ent Dunlap failed to provide reasonable stockyard services to the con- 
signor and is not entitled to a selling commission, and (3) that respond- 
ent Shields violated the act by taking the livestock into his own account 

instead of attempting to sell them for the consignor at the highest avail- 
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able price. Damages are awarded to complainant. The complaint as to 
respondent Isner is dismissed. 

Complainant pro se. Mr. Louis S. May, of Lancaster, Pennsylvania, for re- 
spondent Walter M. Dunlap & Sons, Inc. Mr. W. Hensel Brown, Jr., of 
Lancaster, Pennsylvania, for respondent Thomas Shields. Respondent 
J. Herman Isner, pro se. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter re- 
ferred to as the act. The proceeding was instituted by a com- 
plaint filed October 27, 1961, in which complainant alleges that 
he had a partnership interest in livestock consigned to the Dun- 
lap commission firm and that the livestock were sold for at least 
$2.50 per hundredweight below their fair market value as a 
result of the respondents’ failure to render reasonable stockyard 
services. Complainant seeeks reparation in the amount of $1,492. 


Copies of the complaint and copies of the investigative report, 
prepared by the Packers and Stockyards Division and filed in this 
proceeding pursuant to section 202.40 of the rules of practice 
(9 CFR 202.40), were served upon respondents Dunlap and 
Shields on March 9, 1962, and upon respondent Isner on March 
8, 1962. Respondent Isner filed an answer dated March 13, 1962, 
in which he alleged that the complaint failed to state a claim 
against him and further alleged that the livestock had been er- 
roneously consigned in his name. Respondents Dunlap and 
Shields, in answers dated April 7, 1962, requested an oral hear- 
ing and stated that the complaint was unjustified. 


An oral hearing was held in Lancaster, Pennsylvania on Au- 
gust 2, 1962. Complainant appeared pro se. Respondent Dunlap 
was represented by Louis S. May, Attorney, Lancaster, Penn- 
sylvania. Respondent Shields was represented by W. Hensel 
Brown, Jr., Attorney, Lancaster, Pennsylvania, and respondent 
Isner appeared pro se. Complainant and respondent Dunlap filed 
proposed findings, conclusions and orders and briefs in support 
thereof. 


FINDINGS OF FACT 


1. Complainant, H. F. Lindsay, is an individual residing at 
Lewisburg, West Virginia. 
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2. Respondent Walter M. Dunlap & Sons, Inc., a corporation, 
hereinafter referred to as Dunlap, is now, and was at all times 
material herein, engaged in the business of a market agency, reg- 
istered with the Secretary of Agriculture to sell livestock on a 
commision basis at the Union Stock Yards, Lancaster, Pennsyl- 
vania, a posted stockyard subject to the provisions of the act, 
hereinafter referred to as the stockyard. 


3. Respondent Thomas Shields, an individual, t/a Livestock 
Trucking Company, hereinafter referred to as Shields, is now, 
and was at all times material herein, engaged in the business of 
a dealer, registered with the Secretary of Agriculture to buy and 
sell livestock in commerce for his own account. Shields, at the 
time material herein, was engaged in the business of selling live- 
stock in commerce on a commission basis. 


4. Respondent J. Herman Isner, an individual, hereinafter 
referred to as Isner, is now, and was at all times material herein, 
engaged in the business of a dealer, registered with the Secretary 
of Agriculture to buy and sell livestock in commerce for his own 
account. 


5. In August of 1960, complainant and George P. Edgar, 
since deceased, entered into an agreement whereby Mr. Edgar 
was to purchase livestock and deliver them to complainant for 
winter feeding on complainant’s farm. The relevant terms of 
the agreement were that when the livestock were sold after the 
winter feeding, complainant was to receive from any profit 
gained, $10 a head and one-half of the remaining balance of any 
profits on the sale. 


6. In August of 1961, Thomas C. Edgar, George Edgar’s son, 
as administrator of his father’s estate, authorized Isner to ar- 
range to have sold 61 steers which had been fed by complainant 
pursuant to the agreement referred to in Finding of Fact 5. The 
livestock were transported by Shields to the stockyard, consigned 
to Dunlap for sale on a commission basis, and delivery at the 
stockyard was made on August 26, 1961. The livestock were 
consigned to Dunlap and Isner was designated as the owner. 


7. At approximately 7:00 a.m. on Monday, August 28, 1961, 
Shields had the steers weighed for the account of “Lex.” The 
commission firm was designated as Dunlap and the buyers as 
Clyde Thomas and John Eby. Of the 61 head of livestock, 25 
head were weighed to Eby at $21 per hundredweight, 30 head 
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to Thomas at $19 per hundredweight, and 6 head to Thomas 
at $18 per hundredweight. The total number of pounds was 
59,680. Neither Eby nor Thomas was present at the stockyard 
on August 28, 1961, and neither one took delivery of the live- 
stock, nor in any manner purchased or had any custody or con- 
trol of the livestock. 


8. On August 30, 1961, Shields sold 45 of the steers for his 
own account: 20 were sold for $22.40 per hundredweight, 13 for 
$22.25 per hundredweight, and 12 for $21.25 per hundredweight. 
On August 31, 1961, Shields sold for his own account the re- 
maining 16 head. 10 head were sold for $20.75 per hundred- 
weight and 6 head were sold for $20.50 per hundredweight. The 
total number of pounds was 61,410. 


9. On August 30, 1961, Dunlap prepared a memorandum ac- 
counting to Isner for the “purported” sale referred to in Finding 
of Fact 7. Dunlap also issued an account of sale, dated August 30, 
1961, to Thomas C. Edgar, for the 61 steers, showing sales of 
the livestock to Eby and Thomas. The net proceeds were $10,- 
916.59. The commission charged by Dunlap was $122. 


10. On August 31, 1961, Dunlap remitted to Shields the net 
proceeds from the sale referred to in Finding of Fact 8. The 
amount of the check to Shields was $13,137.39. 


11. On September 1, 1961, Shields paid Dunlap $11,754.10 for 
the livestock as originally weighed to Eby and Thomas and re- 
ferred to in Finding of Fact 7. 


12. Complainant has received from Thomas Edgar $894.06, 
representing $284.06 as complainant’s share of the profits, plus 
$10 for each of the 61 head, in accordance with the agreement 
referred to in Finding of Fact 5. 


13. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The respondents claim initially that complainant has no stand- 
ing to contest the manner in which the sale was conducted since 
he did not have legal title in the animals. Complainant testified 
that he had entered into an arrangement with George Edgar in 
the nature of a joint adventure. The terms of the agreement 
were substantially corroborated by respondent Isner. There is no 
doubt from the record that complainant had an interest in the 











50 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 46 


profit received from the sale of the animals and therefore has 
standing to challenge the manner in which the animals were 
sold. Respondents contend that since George Edgar is deceased, 
and his son, as administrator of his father’s estate, has failed 
to join complainant as a party plaintiff, complainant should not 
be allowed to pursue his claim. A surviving partner in a joint 
adventure has the right to bring such an action, Archer-Daniels- 
Midland Company Vv. Paull, 188 F. Supp. 277, 288 (W.D. Ark. 
1960), reversed on other grounds, 293 F. 2d 389 (8th Cir. 1961), 
and where as here, the representative of the deceased partner 
of the venture refuses to join in the action, the surviving partner 
may sue for his proportionate share. 48 C.J.S. Joint Adventures 
§ 16(b). 


The evidence with respect to the circumstances surrounding 
the transaction here involved is inconsistent in many respects. 
Shields testified that he spoke to Thomas Edgar on Monday, Au- 
gust 28, 1961, and pursuant to Edgar’s instructions Shields then 
sold the animals even though trading was presumably slow. 
However, the sale to Eby and Thomas was recorded at 7:12 a.m. 
on that day, well before the alleged phone call to Thomas Edgar. 
Although Eby and Thomas purportedly purchased the livestock, 
Shields testified that it was after the livestock were weighed to 
their accounts that he called them to see if they wanted the ani- 
mals and they either refused or were unable to take the steers. 
Then Shields decided to sell the animals for his own account, and 
Dunlap admittedly knew on Tuesday, August 29, 1961, that 
Shields intended to take the animals into his own account. Never- 
theless Dunlap issued an account of sale to Thomas Edgar on 
Wednesday, purporting to show a sale on Monday to Eby and 
Thomas. Dunlap attempts to explain this by stating that Isner 
was informed on Tuesday evening by phone of the true nature 
of the sale. Yet Isner claims that since the animals were con- 
signed in his name, he was only asked by Dunlap if it was satis- 
factory to transfer them to Thomas Edgar’s account. 


It is clear from the record that Dunlap, instead of seeking the 
highest available price for the shipper, turned the cattle over to 
Shields for sale. Under these circumstances, respondent Dunlap, 
by allowing Shields to sell livestock consigned to Dunlap, did not 
provide reasonable stockyard services to the consignor and com- 
plainant as required by sections 304 and 307 of the act, Parrish 
v. Hardy, 21 A.D. 1001, 1003 (1962), and Dunlap is therefore 
not entitled to retain the commission for selling the livestock. 
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Although Shields was improperly acting as an agent in selling 
the livestock, once undertaking to do so, he should have at- 
tempted to sell the livestock for the account of the consignor at 
the highest available price. His failure to do so, and in fact his 
taking the livestock into his own account and selling them for 
his account, was in violation of the act. 


The record with respect to Isner’s participation in the trans- 
action is not clear and although he may have been a party to 
the arrangement whereby Shields sold the livestock for his own 
account, the evidence is not sufficient for such a finding and 
therefore, the complaint as to Isner should be dismissed. 


The remaining issue is the extent of damages sustained by 
complainant. There is a reasonable basis in the record to con- 
clude that the price at which the livestock were sold by Shields 
for his own account represented the fair market value of the 
livestock for purposes of determining damages. The average price 
per hundredweight for the 59,680 pounds for which an account- 
ing was rendered to Thomas Edgar amounted to $19.70; the 
average price as sold by Shields for his own account was $21.65 
per hundredweight. Therefore, the animals should have been sold 
for an additional $1.95 per hundredweight, or a total of 
$1,163.76. Half of this amount, $581.88, represents complainant’s 
proportionate share of the profits. Moreover, the commission to 
which Dunlap is not entitled amounts to $122, which added to 
the profits amounts to an additional $61 as complainant’s share. 


ORDER 


The complaint as to respondent J. Herman Isner is hereby 
dismissed. Respondents, Walter M. Dunlap & Sons, Inc. and 
Thomas Shields, t/a Livestock Trucking Company, shall jointly 
and severally pay complainant the sum of $581.88, plus interest 
thereon at the rate of 5% per annum from September 1, 1961, 
until paid. 

Respondent Walter M. Dunlap & Sons, Inc. shall pay complain- 
ant the additional sum of $61, with interest thereon at the rate 
of 5% per annum from September 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8129) 


In re ALFREDO R. MAEZ. P&S Docket No. 2802. Decided January 
9, 1963. 


Failing to Pay—Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in the complained of violations. 


Mrs. Dona S. Kahn, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 14, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
various violations of the act. 


Respondent filed an answer on January 2, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
engaged in the business of a dealer, buying and selling livestock 
in commerce for his own account, and as a market agency, 
buying livestock in commerce on a commission basis. 


2. Respondent, on or about the dates and in the transac- 
tions set forth below, purchased livestock for his own account 
at the Las Vegas Livestock Commission Co., Inc., Las Vegas, 
New Mexico, a posted stockyard subject to the provisions of the 
act, and in connection with such purchases, respondent failed 
to pay the purchase price of the livestock. 
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Date Head of Purchase 

1961 Livestock Price 
November 27 57 $7,438.60 
December 4 50 5,060.94 


3. Respondent, in connection with the November 27, 1961, 
transaction set forth in Finding of Fact 2 herein, and in pur- 
ported payment of the 57 head of livestock, drew a draft on the 
Clovis Cattle Commission Company, Clovis, New Mexico, which 
draft was not honored by the drawee because respondent was 
unauthorized to so draft on the Clovis Cattle Commission Com- 
mission Company. Thereafter, respondent issued two checks to 
the Las Vegas stockyard referred to in Finding of Fact 2 herein, 
in purported payment for the 57 head of livestock, and one of 
the checks, in the amount of $3,663.00, was returned by the bank 
upon which it was drawn because of “insufficient funds” on de- 
posit in respondent’s account. 


b. Respondent, in connection with the December 4, 1961, trans- 
action set forth in Finding of Fact 2 herein, and in purported 
payment of the 50 head of livestock, drew a draft on the Clovis 
Cattle Commission Company, Clovis, New Mexico, which draft 
was not honored by the drawee because respondent was unau- 
thorized to so draft on the Clovis Cattle Commission Company. 


CONCLUSIONS 


The facts as set forth in Findings of Fact 2 and 3 constitute 
violations of section 312(a) of the act (7 U.S.C. 213(a)). Inas- 
much as respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, shall cease and desist 
from 1) failing to pay the full purchase price of livestock pur- 
chased in commerce; 2) issuing checks in payment of livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit to pay such checks; and 3) drawing drafts in 
payment of livestock purchased in commerce without having 
authorization from the drawee to so draft. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof. 
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(No. 8130) 


In re FooD FAIR STORES, INC. P&S Docket No. 2752. Decided 
January 14, 1963. 


Motion to Dismiss Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion to dismiss the complaint in this 
proceeding. Complainant states that respondent has given written 
assurance that it will cease and desist from engaging in the 
practice complained of, and has entered into a settlement, satisfac- 
tory to the shipper of the meat in question, for the monetary 
damages resulting from its rejection of the meat. Complainant is 
satisfied that respondent has taken appropriate action to prevent 
a recurrence of the practice in issue and believes that a formal 
order to discontinue such practice will not be required in order 
to effectuate the purposes of the Act. Under the circumstances, 
it would appear that further prosecution of this proceeding will 
not be necessary in the public interest. 


Accordingly, complianant’s motion is granted and the complaint 
is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8131) 


S. SCHWEID v. BALTIMORE LIVESTOCK AUCTION MARKET, INC. 
P&S Docket No. 2642. Decided January 14, 1963. 
Refund—Reparation 


Respondent is ordered to refund to complainant the amount of $1,000 errone- 
ously sent to respondent by complainant. 


Complainant pro se. Mr. C. Orman Manahan, of Ellicott City, Maryland, for 
respondent. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
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Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The proceeding was in- 
stituted by a complaint filed on July 10, 1961, in which it is al- 
leged that complainant erroneously overpaid respondent $1,000 
on purchases of livestock made April 26 and April 28, 1961, and 
that respondent has refused to refund ithe money. 
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A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondent on October 25, 1961. A copy of the investigative report 
was served upon complainant on October 26, 1961. 


Respondent, in its answer filed November 13, 1961, alleged 
that on September 7, 1961, it was served with a writ of attach- 
ment issued by a Virginia State court against the credits of com- 
plainant and that therefore it could not safely pay complainant 
the $1,000. 


Complainant requested an oral hearing which was held in 
Washington, D. C., on September 20, 1962. Complainant was re- 
presented by Sidney Schweid, Paterson, New Jersey. Respondent 
was represent by C. Orman Manahan, Attorney, Ellicott City, 
Maryland. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, S. Schweid, is a partnership composed of 
Sam Schweid, Sidney Schweid, Sloane Schweid, and John Gloi- 
stein, d/b/a S. Schweid with their principal place of business at 
Paterson, New Jersey. 


2. Respondent, Baltimore Livestock Auction Market, Inc., 
West Friendship, Maryland, is now, and was at all times ma- 
terial herein, a market agency, registered with the Secretary of 
Agriculture to buy and sell livestock on a commission basis at 
the Baltimore Livestock Auction Market, Inc., a posted stock- 
yard subject to the provisions of the act, hereinafter referred 
to as the stockyard. Respondent owns and operates the stock- 
yard. 


3. Bruner H. Thompson, operating as a market agency or a 
dealer, purchased at the stockyard, two head of cattle on April 
26, 1961, and 14 head of cattle on April 28, 1961. The livestock 
were shipped and delivered to complainant and complainant was 
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billed by respondent in the amount of the purchase price plus a 
so-called “commission” which had been paid Mr. Thompson by 
respondent. Complainant’s bookkeeper, on April 28, 1961, errone- 
ously remitted $1,000 in addition to the amount for which com- 
plainant was billed, when sending a check to respondent for the 
purchases of April 26 and 28. 


4. Respondent, on June 30, 1962, sent complainant a state- 
ment for feed bills, dating from October 31, 1960, to May 5, 
1961, in the amount of $330.90. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


It is unclear whether the livestock in question were purchased 
by Mr. Thompson for his own account and then resold to com- 
plainant or whether Mr. Thompson was an agent for complain- 
ant. Nevertheless, it is undisputed that complainant erroneously 
remitted $1,000 to respondent in excess of the amount billed and 
although there appears to be some justification for respondent to 
have withheld the amount of the feed bills, it is clear that re 
spondent was not justified in withholding the remainder of the 
$1,000. The fact that a writ of attachment was served on re- 
spondent in September, 1961, can have no effect on a determina- 
tion as to whether respondent committed an unfair practice at 
an earlier date, z.e., April or May, 1961, when it should have re- 
turned the money due complainant. Respondent’s failure to re- 
turn the money, presumably on the ground that the money was 
due a third party, constitutes an unjust practice in violation of 
section 307 of the act (7 U.S.C. 208) and the complainant is en- 
titled to reparation in the amount of $1,000. The feed bills owing 
respondent cannot be set-off in this proceeding since respondent 
did not timely counterclaim for the amount of the bills and the 
counterclaim does not arise out of the same transaction as set 
forth in the complaint. 


ORDER 


Respondent, Baltimore Livestock Auction Market, Inc., shall 
pay complainant within 30 days from the date of this order, the 
sum of $1,000, with interest thereon at the rate of 5 percent per 
annum from June 1, 1961, until paid. 
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(No. 8132) 


In re Sioux CITY STOCK YARDS COMPANY. P&S Docket No. 425. 
Decided January 14, 1963. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including December 31, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). An order was is- 
sued on December 6, 1961 (20 A.D. 1216), continuing in effect 
to and including December 31, 1963, an order issued on Decem- 
ber 30, 1957 (16 A.D. 1241), as modified by an order issued on 
March 24, 1961 (20 A.D. 217). The order of December 30, 1957, 
was further modified by an order issued on March 22, 1962 (21 
A.D. 262). Under such orders the respondent is authorized to 
assess the current temporary schedule of rates and charges. 


On November 27, 1962, a petition was filed on behalf of the 
respondent requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects, and requesting that the current schedule, as so modi- 
fied, be continued in effect to and including December 31, 1964. 
Notice of the petition and its contents was published in the Federal 
Register on December 22, 1962 (27 F.R. 12731), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 27, 1962, and to 
assess such current schedule, as so modified, during the life of 
this order. 
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The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Decem- 
ber 31, 1964, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8133) 


In re NEOGA AUCTION, INC. P&S Docket No. 2729. Decided Jan- 
uary 15, 1963. 


Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in the complained of practices. 


Mr. Earl L. Saunders, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Acting Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent, a registered market agency and 
dealer under the act, is charged with operating as a market 
agency and dealer while its current liabilities exceeded its cur- 
rent assets, and with certain other violations of the act. The 
respondent filed an amended answer on December 27, 1962, in 
which (1) it admits the jurisdictional allegations of the com- 
plaint and neither admits nor denies the remaining allegations; 
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(2) it states that for the purposes of this proceeding and for 
such purposes only, the order in this proceeding may contain 
findings of fact and conclusions based upon the allegations of the 
complaint as the findings of fact and conclusions of the Secretary 
of Agriculture; (3) it waives oral hearing and the report of the 
Hearing Examiner; and (4) it consents to the issuance of the 
order set forth below. Complainant has filed a recommendation 
stating that it is satisfied from an investigation of the respond- 
ent’s present financial condition that the respondent’s current 
liabilities no longer exceed its current assets and the respondent 
is now solvent, and recommending that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. The Neoga Auction, Inc., Inc., stockyard, Neoga, Illinois, 
hereinafter referred to as the stockyard, is now, and was at all 
times mentioned herein, a posted stockyard subject to the pro- 
visions of the act. 


2. Rspondent, Neoga Auction, Inc., is a corporation whose 
mailing address is P.O. Box 277, Neoga, Illinois. Respondent is 
registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis and as a dealer to buy 
and sell livestock for its own account at the stockyard, and at all 
times mentioned herein was so registered. 


3. Respondent, during the period December 31, 1961 through 
March 27, 1962, operated as a market agency selling livestock on 
a commission basis and as a dealer buying and selling livestock 
for its own account, in commerce, while its current liabilities 
exceeded its current assets. Respondent’s current liabilities ex- 
ceeded its current assets by approximately $6,225.09 on December 
31, 1961, $6,954.23 on February 28, 1962, and $1,794.86 on 
March 27, 1962. 


4. Respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at the 
stockyard for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors. As of February 28, 1962, respond- 
ent’s use of proceeds due the consignors of livestock resulted in 
a deficit balance of approximately $4,500.00 in its account for 
shippers’ proceeds. 
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5. (a) Respondent, during the period July 10, 1961 through 
March 26, 1962, employed Robert Ridgway as an auctioneer at 
the stockyard, notwithstanding the fact that said Ridgway dur- 
ing such period of employment, was separately registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
for his own account and was so engaged at the stockyard. 


(b) Respondent, at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during the period July 10, 1961 through March 26, 1962, sold 
livestock consigned to respondent for sale on a commission basis 
to said Ridgway: 


No. Head 
Date and Species 
1961 
July 10 5 hogs 
1 steer 
August 18 6 calves 
1962 
January 8 6 hogs 
March 19 7 hogs 


6. Respondent, during the period from on or about June 2, 
1961 through on or about March 27, 1962, failed to keep ac- 
counts, records or memoranda which fully and correctly disclosed 
all transactions involved in its business under the act. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has violated sections 304, 307, 312 
and 401 of the act (7 U.S.C. 205, 208, 213, 221) and sections 
201.40, 201.41, 201.57, 201.66, 201.67 of the regulations (9 CFR 
201.40, 201.41, 201.57, 201.66, 201.67). 


The respondent has consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) operating as a 
market agency or dealer in commerce while its current liabilities 
exceed its current assets; (2) using, for purposes of its own 
and for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to consignors, the 
proceeds received from the sale of consigned livestock; (3) em- 
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ploying, or utilizing the services of, persons separately registered 
with the Secretary of Agriculture as dealers in the furnishing 
by respondent of market agency services; (4) permitting its 
auctioneer, or other employees whose duties in connection with 
the selling of livestock by auction involve the making of deter- 
minations or decisions directly affecting the interests of con- 
signors, to purchase livestock out of consignments for any pur- 
pose for their own account. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions in its business under 
the act. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank ac- 
count designated as “custodial account for shippers’ proceeds,” 
or by some similar designation, and shall maintain such account 
in conformity with the provisions of sections 201.42 of the regu- 
lations (9 CFR 201.42). 


This order shall become effective on the sixth day after its 
service upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 8134) 


JOHNNIE §. TOMICH v. E. L. MCCLOSKEY, d/b/a EDINA SALE 
CoMPANY. P&S Docket No. 2732. Decided January 17, 1963. 


Failure to Furnish Reasonable Stockyard Services— 
Damages 


Respondent is liable to complainant for the value of the three anmals lost 
while in respondent’s custody. 


Complainant pro se. Brown & Normile, of Edina, Missouri, and Mr. C. T. 
Sanders, of Kansas City, Missouri, for respondent. Mr. Giles H. Pen- 
stone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 





62 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 61 


seq.), hereinafter referred to as the act. In a complaint filed on 
January 3, 1962, complainant alleged that he left nine head of 
cattle at respondent’s auction market in Edina, Missouri, on Fri- 
day, October 6, 1961; and that on Sunday, October 8, 1961, when 
his trucker came to pick up the cattle, three of the animals were 
missing. Complainant sought reparation in the amount of 
$408.46. Included in the amount claimed was an item of $50 
based on expenses incurred by complainant in searching for the 
missing cattle. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served on respondent on April 25, 1962. A copy of 
the investigative report was served on complainant on April 21, 
1962. 


Respondent filed an answer in which he alleged that according 
to his records only eight animals had been left with him by 
complainant, and all but two of these animals were delivered 
to complainant’s trucker on October 8, 1961. Respondent further 
alleged that his duty to complainant had been that of a gratui- 
ttous bailee and that he had exercised the standard of care re- 
quired of such a bailee. An oral hearing was requested by re- 
spondent. 


An oral hearing was held at Kirksville, Missouri, on Septem- 
ber 14, 1962. Giles H. Penstone, Office of the General Counsel, 
United States Department of Agriculture, was presiding of- 
ficer. Complainant appeared pro se and testified in his own be- 
half. Neither respondent nor his counsel of record, Brown & 
Normile, Edina, Missouri, appeared; however, C. T. Sanders, 
Esq., of Kansas City, Missouri, entered his appearance for 
respondent and represented him. On September 24, 1962, re- 
spondent filed a document designated as a “summary state- 
ment.” 


FINDINGS OF FACT 


1. Complainant, Johnnie S. Tomich, is an individual whose 
address is Route 2, Kirksville, Missouri. At all times material 
herein complainant has been registered with the Secretary of 
Agriculture as a dealer, within the meaning of the act. 


2. Respondent, E. L. McCloskey, an individual doing busi- 
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ness as the Edina Sale Company, owns and operates the Edina 
Sale Company, Edina, Missouri, a posted stockyard under the 
Act. At all times material herein, respondent was a market 
agency and dealer registered with the Secretary of Agriculture 
to sell livestock on a commission basis at the stockyard and to 
buy and sell livestock in commerce for his own account. 


3. On October 6, 1961, complainant consigned ten head of 
livestock to respondent for sale on a commission basis at the 
stockyard. Respondent was able to sell only three of these 
animals and the remaining seven were penned at the stockyard. 


4. Complainant purchased one black cow at respondent’s 
auction on October 6, 1961, and, also, one Holstein calf at the 
unloading chute at the stockyard, directly from the owner, 
without going through the auction market. These two animals 
were placed in the pen with the other seven. The purchase of 
the Holstein calf was never recorded in respondent’s sales 
records. 


5. The nine head of cattle were to be confined in the pen 
until complainant could make arrangements for their disposition. 
Respondent did not charge complainant for this service, and 
complainant assumed the responsibility of feeding and watering 
the animals. 


6. The gate to the pen was fastened by a drop latch. It 
was not wired shut. 


7. On Saturday, October 7, 1961, complainant went to the 
stockyard to feed and water his animals. Before leaving, com- 
plainant secured the gate with the drop latch. At that time, 
none of the animals were missing. 


8. That same day, a trucker came to the stockyard to pick 
up some cattle. He left the gates leading to the unloading chute 
open, so that animals escaping from a pen could get out of 
the stockyard through the unloading chute. 


9. On Sunday morning, October 8, 1961, respondent discov- 
ered that some of complainant’s animals had escaped from the 
pen in which they had been placed. Tracks were seen outside 
of the sale barn, and a black cow belonging to complainant 
was seen in a field, but could not be recaptured. 


10. Later in the day, complainant’s trucker came to the 
stockyard to pick up the cattle, and only six animals were de- 
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livered to him by respondent. The three animals which escaped 
were never recovered by complainant. The value of the three 
animals was $358.46. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


One of the issues in this case relates to the number of ani- 
mals left by complainant in the custody of respondent at the 
latter’s stockyard. Respondent admitted that complainant had 
consigned ten head of cattle to him for sale on a commission 
basis; that three of these animals were sold by him; and that the 
remaining seven and a cow bought by complainant from re- 
spondent were left at the stockyard. Complainant contends that 
he also left with respondent, a Holstein calf purchased by him 
at the stockyard directly from one of respondent’s customers. 
This particular calf is not one of the animals with respect to 
which reparation is sought. While complainant did not intro- 
duce any documentary evidence which would establish the as- 
pect of his case pertaining to such Holstein calf, his testimony 
in this regard is uncontradicted. Accordingly, it is concluded 
that complainant left nine animals at the stockyard. Since re- 
spondent admittedly only delivered six animals to the trucker 
sent by complainant to pick up the cattle, it is further con- 
cluded that respondent failed to account for three of complain- 
ant’s animals. 


Complainant’s trucker delivered the animals picked up by 
him to an Illinois packer to which complainant had sold the 
cattle. Complainant determined the identity of the missing live- 
stock by comparing the statement sent to him by the packer, 
with other statements in his possession regarding the cattle left 
in respondent’s custody. On the basis of these documents, com- 
plainant proved that among the missing animals were a black 
cow and a Holstein cow, the value of which was $102.85 and 
$139.43, respectively. It is not clear whether the third animal 
he lost was a black heifer or a Holstein heifer. However, it was 
established that the value of the black heifer was $116.18 and 
that this heifer and the Holstein heifer were of equivalent 
value. It is well settled that damages need not be established 
with exactness. Eastman Co. v. Southern Photo Co., 273 US. 
359, 379 (1927) ; Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 818, 
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823 (1956). Accordingly, it is found that the total value of the 
three lost animals was $358.46. 


The Packers and Stockyards Act imposes on a stockyard owner 
the duty of furnishing reasonable stockyard services. (7 U.S.C. 
208). As a part of his duty to furnish reasonable stockyard 
services, such owner has the obligation of adopting such meas- 
ures as will reasonably safeguard animals yarded at the stock- 
yard. The fact that no specific charge is made to a customer who 
leaves his cattle in a pen at the stockyard, does not relieve the 
stockyard owner from the necessity of discharging his duties 
under the act. In connection with his business as a stockyard 
operator, the respondent in this case makes available the use of 
stockyard pens to customers, such as complainant. Complainant 
established that respondent had failed to account for three 
head of livestock left in his custody in a pen at the stockyard, 
thereby making out a prima facie case, whereupon the burden 
shifted to respondent to come forward with evidence showing 
that the loss of the animals was due to circumstances over 
which he had no control or could not foresee. Rocha v. Califor- 
nua Farm Bureau Marketing Association, 21 A.D. 1100 (1962) ; 
John Clay & Company Vv. Fort Worth Stockyards Company, 21 
A.D. 871 (1962). Since respondent did not meet this burden, 
it must be held that he is liable to complainant for the lost 
animals. 


For purposes of reparation proceedings, expenses incurred in 
searching for lost animals are not considered as consequential 
damages with respect to which an award of reparation will lie, 
Cf. Hartwig v. Missoula Livestock Auction Company, 14 A.D. 
818, 824 (1955). Therefore, complainant’s claim must be dis- 
allowed to the extent that it was based on such expenses. 


ORDER 


Respondent shall pay complainant, within 30 days of the date 
hereof, the sum of $358.46 plus interest thereon at the rate of 
5% per annum from November 1, 1961, until paid. Copies 
hereof shall be served upon the parties. 
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(No. 8135) 


W. D. CROCKETT v. PRODUCERS MARKETING ASSOCIATION, INC. 


P&S Docket No. 2718. Decided January 21, 1963. 


Petition for Reconsideration—Stay Order Vacated 


After reconsideration of the record in this case and the applicable rules of 
law, it is concluded that no sufficient reason has been advanced by 
respondent for the setting aside of the order of September 19, 1962, and 
the stay order of October 17, 1962, is hereby vacated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION OF PREVIOUS ODRER 


In this reparation proceeding arising under the Packers and 
Stockyards Act, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on September 19, 1962, awarding 
complainant reparation in the sum of $864.99. The order was 
based on the determination that a load of cattle sent by com- 
plainant to respondent had been ordered by the latter for resale 
by it for its own account. It was concluded that respondent was 
liable to complainant for such livestock at the invoice price, and 
that respondent’s failure to pay a balance of $864.99 of such 
price, constituted an unjust and unreasonable practice in vio- 
lation of the Act. A copy of the decision and order was served 
on complainant on September 21, 1962, and on respondent on 
September 24, 1962. On October 15, 1962, respondent filed a 
petition for reconsideration of the decision and order. On Octo- 
ber 17, 1962, the order of September 19 was stayed pending 
the issuance of a further order in this proceeding. On October 
19, 1962, a copy of the petition for reconsideration was served 
on complainant. On November 7, 1962, a reply thereto was 
filed by complainant. A copy of such reply was served on re- 
spondent. 


In support of its petition for reconsideration, respondent ar- 
gues that reparation cannot be awarded under the Packers and 
Stockyards Act with respect to the transaction alleged in the 
complaint. Such contention is without merit. Pardee v. Boren, 
21 A.D. 439 (1962); Dalhart Livestock Auction v. Carthel, 21 
A.D. 321 (1962); Kroenke v. Orner, 21 A.D. 327 (1962); and 
Moffit v. Widdes, 20 A.D. 1234 (1961). 


It is further contended that the record in this case does not 
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afford a basis for the conclusion that there was no justification 
for respondent’s failure to pay for complainant’s livestock at 
the full invoice price. The evidence shows that the livestock 
was sent to respondent pursuant to an order placed by it with 
complainant. An invoice was sent to respondent’s main office 
and a copy thereof was delivered along with the animals. The 
livestock was accepted by respondent and resold by it. Respond- 
ent did not notify complainant of any objection that the cattle 
were not as ordered or that the price was not within the terms 
of the order. One would conclude that after accepting the ani- 
mals, respondent became liable therefor at the full invoice price. 
No facts were established which would relieve respondent from 
such liability. After agreeing to purchase the cattle at a certain 
price, respondent could not discharge its obligation to pay such 
price, by unilaterally changing the terms of such agreement 
to a sale on consignment for a lesser sum. Accordingly, it is 
again found that there was no justification for respondent’s 
failure to pay the full purchase price. 


Respondent also alleges that it was error to order the pay- 
ment of interest on the balance owed at the rate of 5% per 
annum from the first of the month following the date on which 
such sum had become due. The cause of action in question arises 
out of a violation of the Packers and Stockyards Act, and it is 
well settled that a complainant is entitled to interest on an award 
of reparation. Cuddy v. Laughlin Livestock Commission Com- 
pany, 20 A.D. 37 (1961); McCleneghan v. Union Stock Yards 
Company of Omaha (Ltd.), 4 A.D. 28 (1945). See also, L. & N. 
Railroad Co. Vv. Ohio Valley Tie Co., 242 U.S. 288, 291 (1916) ; ef. 
L. & N. Railroad Co. v. Sloss Sheffield Co., 269 U.C. 217, 239 
(1925). 


As an additional ground in support of its petition for recon- 
sideration, respondent points out that complainant failed to serve 
upon. respondent’s attorney a copy of a written concluding state- 
ment filed by complainant after the hearing. However, it was not 
alleged that such omission injured respondent in any way. It 
might be noted that a copy of such concluding statement was 
sent by this Department to respondent prior to the issuance of 
the decision and order in this case. 


Accordingly, after reconsideration of the record in this case 
and the applicable rules of law, it is concluded that no sufficient 
reason has been advanced by respondent for the setting aside of 
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the order of September 19, 1962, and the stay order of October 
17, 1962, is hereby vacated. The reparation awarded in the order 
of September 19, 1962, shall be paid within 30 days from the 
date of this order. Copies hereof shall be served upon the parties. 


(No. 8136) 


In re J. C. BENNER AND JACK L. GILL, d/b/a HUGOTON LIVE- 
STOCK AUCTION COMPANY AND BENNER & GILL CATTLE COM- 
PANY. P&S Docket No. 2799. Decided January 23, 1963. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondents are suspended as registrants under the act for 30 days and 
thereafter until they are no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. The respondents, as partners, are regis- 
tered with the Secretary of Agriculture as a market agency and 
dealer under the act, and are charged with being insolvent within 
the meaning of the act (7 U.S.C. 204) and with violating certain 
sections of the act and the regulations thereunder. Respondent J. 
C. Benner has filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the hearing examiner, and consents to the issuance of 
the order set forth below, with findings of fact and conclusions 
based on the allegations contained in the complaint. Respondent 
Jack L. Gill has filed an answer in which he admits the allega- 
tions of the complaint, waives oral hearing and the report of the 
hearing examiner and consents to the issuance of the order set 
forth below, with findings of fact. Complainant has recommended 
issuance of the order to which the respondents consent. 
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FINDINGS OF FACT 


1. Respondents, J. C. Benner and Jack L. Gill, partners, 
d/b/a Hugoton Livestock Auction Company and Benner & Gill 
Cattle Company, are registered with the Secretary of Agricul- 
ture as a market agency and dealer under the act, and at all 
times mentioned herein were so registered. 


2. Respondents, at all times material herein, owned and oper- 
ated the Hugoton Livestock Auction Company stockyard, Hugo- 
ton, Kansas, hereinafter referred to as the stockyard, which was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


3. Respondents are insolvent. Respondents’ current liabilities 
exceed their current assets and respondents are unable to pay 
their current liabilities as they become due in the usual course of 


business. 


4. Respondents used funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis at 
the stockyard for purposes of their own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors. Respondents’ use of 
proceeds due the consignors of livestock resulted in a deficit bal- 
ance in their account for shippers’ proceeds of $14,684.53 on 
November 30, 1961, and $8,872.48 on December 15, 1961. 


5. Respondents, on or about the dates referred to below, is- 
sued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned to respondents for a sale on 
a commission basis at the stockyard, which checks were returned 
unpaid by the bank upon which they were drawn because of in- 
sufficient funds. 


Date of Check Payee Amount of Check 
1961 
November 27 Fred Hagerman $ 145.23 
November 27 John Adams 454.63 
November 27 Logan Gooch 231.45 
November 27 Keith Lauer 186.50 
December 4 J. O. Richardson 806.43 
December 4 C. C. Lennan 511.20 
December 7 Willard Link 1,361.42 


December 7 C. C. Lennan 699.00 
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6. Respondents, on or about the dates and the transactions 
referred to below, purchased livestock in commerce for their own 
account and issued checks in purported payment of the purchase 
price thereof, which checks were returned unpaid by the bank 
upon which they were drawn because of insufficient funds. 


Amount of 
Date of Check No. of Head Purchased from Check 
1961 

December 1 163 Ranchers and Farmers Livestock $17,604.38 
Auction, Clovis, New Mexico 

December 2 9 Syracuse Sales Company, Inc., 1,226.55 
Syracuse, Kansas 

December 7 58 Clovis, Cattle Commission Company; 8,556.99 
Clovis, New Mexico 

December 7 12 ‘Clovis Cattle Commission Company, 1,828.31 


Clovis, New Mexico 


7. Respondents have failed to pay the purchase price of the 
livestock referred to in paragraph 6 above. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondents are insolvent within the meaning 
of the act (7 U.S.C. 204), and have wilfully violated sections 
304, 307 and 312 of the act (7 U.S.C. 205, 208, 213) and sections 
201.40 and 201.41 of the regulations issued under the act (9 CFR 
201.40, 201.41). The complainant has recommended that the 
order consented to by the respondents be issued. The order will 
be issued. 


ORDER 


Respondents shall cease and desist from (1) making such use 
of funds received as proceeds from the sale of livestock handled 
on a commission basis as would in any manner endanger or im- 
pair the prompt and faithful accounting therefor and payment 
of such funds to the person entitled thereto, (2) issuing checks 
to cover the proceeds due consignors for livestock sold on a com- 
mission basis without having and maintaining sufficient funds on 
deposit to pay such checks, (3) issuing checks in payment for 
livestock purchased in commerce without having and maintaining 
sufficient funds on deposit to pay such checks, and (4) failing 
or refusing to pay for livestock purchased in commerce. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
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separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar designation, and shall main- 
tain such account in conformity with tthe provisions of section 
201.42 of the regulations under the act (9 CFR 201.42). 


Respondents are suspended as registrants under the act for a 
period of 30 days and thereafter until they are no longer insolv- 
ent. At the request of respondents, when they demonstrate that 
they are no longer insolvent a supplemental order will be issued 
in this proceeding terminating such suspension after the 30-day 
period. 


This order shall become effective on the sixth day after the 
service hereof on the respondents and copies shall be served on 
the parties. 


(No. 8137) 


In re MILTON SILVER, d/b/a CHAMBERSBURG LIVESTOCK SALES. 
P&S Docket No. 2561. Decided January 23, 1963. 


Stay Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceedings under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued December 19, 1962, effective January 21, 1963, 
ordering respondent to cease and desist from violations of the 
act found therein and to keep accounts, records, and memoranda 
that correctly disclose the weighing of livestock in his business 
subject to the act, and suspending respondent as a registrant 
under the act for a period of 30 days. On January 9, 1963, re- 
spondent was given until January 23, 1963, within which to file 
a petition for reconsideration of the order of December 19, 1962, 
and the suspension of respondent as a registrant under the act 
in the December 19 order was stayed pending the issuance of a 
further order in this proceeding. 


On January 23, 1963, counsel for respondent indicated that a 
petition for reconsideration would not be filed and requested that 
the suspension of respondent as a registrant under the act be 
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made effective January 28, 1963. Accordingly, the stay order of 
January 9, 1963, is hereby vacated and the suspension of re- 
spondent as a registrant under the act for a period of 30 days 
in the order of December 19, 1962, shall become effective January 
28, 1963. 


(No. 8138) 


In re WALTER M. STRAND AND ARTHUR J. ERNST, d/b/a KIMBALL 
LIVESTOCK EXCHANGE. P&S Docket No. 2796. Decided January 
23, 1963. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondents are ordered to cease and desist from engaging in market agency 
activities without maintaining a reasonable bond or its equivalent. 


Mr. Earl L. Saunders, for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. The respondents, as partners, are reg- 
istered with the Secretary of Agriculture as a market agency 
under the act, and are charged with violating the bonding re- 
quirements of the act and the regulations thereunder (9 CFR 
201.1 et seq.). The respondents have filed an amended answer in 
which (1) they admit the jurisdictional allegations of the com- 
plaint and neither admit nor deny the remaining allegations; (2) 
they state that for the purposes of this proceeding and for such 
purposes only, the order in this proceeding may contain findings 
of fact and conclusions based upon the allegations of the com- 
plaint as the findings of fact and conclusions of the Secretary of 
Agriculture; (3) they waive oral hearing and the report of the 
hearing examiner; and (4) they consent to the issuance of the 
order set forth below. The complainant has filed a recommenda- 
tion stating that the respondents filed an appropriate bond subse- 
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quent to the issuance of the complaint and that the respondents 
are now in compliance with the bonding requirements of the act 
and the regulations, and recommending the issuance of the order 
consented to by the respondents. 


FINDINGS OF FACT 


1. Respondents, Walter M. Strand and Arthur J. Ernst, 
whose address is Kimball, South Dakota, are partners doing busi- 
ness as Kimball Livestock Exchange. Respondents are registered, 
as partners, with the Secretary of Agriculture as a market 
agency under the act, and at all times mentioned herein were so 


registered. 


2. Respondents now own and operate, and at all times mater- 
ial herein owned and operated, the Kimball Livestock Exchange, 
Kimball, South Dakota, hereinafter referred to as the stockyard, 
which was at all times mentioned herein, and now is, a posted 
stockyard subject to the provisions of the act. 


3. On June 15, 1962, the surety company terminated the bond 
which the respondents had furnished to secure the performance 
of the obligations incurred by them in connection with their 
market agency operations. On June 9, 1962, the respondents were 
notified in writing that because this bond was to be terminated 
as of June 15, 1962, they would have to furnish a new bond if 
they continued to operate after such date as a market agency. 
However, the respondents continued to engage in the business 
of selling livestock in commerce at the stockyard as a market 
agency without furnishing a new bond. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the re- 
spondents have wilfully violated section 312 of the act (7 U.S.C. 
213) and sections 201.29 and 201.30 of the regulations issued 
under the act (9 CFR 201.29, 201.30). 


The respondents have consented to the issuance of the order 
set forth below and the complainant has recommended that such 
order by issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce on a commission 
basis as a market agency without maintaining a reasonable bond 








PACKERS AND STOCKYARDS ACT, 192: 
Cite as 22 A.D. 74 


74 


or its equivalent, in conformity with the act and the regulations 
thereunder. 


This order shall become effective on the sixth day afiter its 
service on the respondents and copies shall be served on the 
parties. 


(No. 8139) 


In re CHARLES M. BARNARD AND RAY G. PARMITER, d/b/a B & P 
LIVESTOCK. P&S Docket No. 2772. Decided January 28, 1963. 


Registration and Bonding Provisions—Cease and 
Desist—Consent Order 


Respondent Charles M. Barnard consented to the issuance of an order re- 
quiring him to cease and desist from engaging in the complained of vio- 
lations. 

Mr. Karl C. Grannan, for complainant. Respondent Charles M. Barnard pro 
8e. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint, filed on September 18, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service. The re- 
spondents are charged with violating sections 303 and 312 of the 
act (7 U.S.C. 203 and 2138) and sections 201.10, 201.29 and 201.30 
of the regulations issued thereunder (9 CFR 201.10, 201.29, 
201.30). On December 13, 1962, respondent Charles M. Barnard 
filed his amended answer in which he (1) admits the jurisdic- 
tional allegations of the complaint and neither admits nor denies 
the remaining allegations, (2) states that for the purposes of 
this proceeding and for such purposes only, the order in this 
proceeding may contain findings of fact and conclusions based 
upon the allegations of the complaint as the findings of fact and 
conclusions of the Secretary of Agriculture, (3) waives oral 
hearing and the report of the hearing examiner, and (4) consents 
to the issuance of the order set forth below. Complainant has 
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recommended that the order consented to by respondent Charles 
M. Barnard be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, the Hess Live- 
stock Commission Company, Pueblo, Colorado, the Longmont 
Sales Yard, Longmont, Colorado, and the Weld County Livestock 
Commission Company, Greeley, Colorado, hereinafter referred to 
as the stockyards, are now, and were at all times mentioned 
herein, posted stockyards subject to the provisions of the act. 


2. On or about the dates and in the transactions at the stock- 
yards referred to in paragraph II of the complaint, respondent 
Charles M. Barnard, doing business with Ray G. Parmiter as 
B & P Livestock, knowingly engaged in the business of buying 
and selling livestock at the stockyards for his own account as 
a dealer without registering with the Secretary of Agriculture 
and furnishing bond to cover such dealer operations as required 
by the act and the regulations. 


38. (a) On or about April 4, 1962, respondent Charles M. 
Barnard, doing business with Ray G. Parmiter as B & P Live- 
stock, in connection with the purchase of 9 head of cattle from 
the Hess Livestock Commission Company, issued a check in the 
amount of $1,199.87 to cover the purchase price thereof, which 
check was returned unpaid by the bank upon which it was drawn 
because of insufficient funds. 


(b) On or about May 1, 1962, respondent Charles M. 
Barnard, doing business with Ray G. Parmiter as B & P Live- 
stock, in connection with the purchase of 76 head of cattle from 
David Truss, issued a check in the amount of $12,920 to cover 
the purchase price thereof, which check was returned unpaid by 
the bank upon which it was drawn because of insufficient funds. 


(c) On or about April 6, 1962, respondent Charles M. 
Barnard, doing business with Ray G. Parmiter as B & P Live- 
stock, in connection with the purchase of 24 head of cattle from 
the Weld County Livestock Commission Company, issued a check 
in the amount of $2,598.89 to cover the purchase price thereof, 
which check was returned unpaid by the bank upon which it 
was drawn because of insufficient funds. 


(d) On or about May 4, 1962, respondent Charles M. 
Barnard, doing business with Ray G. Parmiter as B & P Live- 
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stock, in connection with the purchase of the 24 head of cattle 
referred to in subparagraph (c) above, issued to the Weld 
County Livestock Commission Company a check in the amount 
of $525.35 to cover portion of the purchase price thereof, which 
check was returned unpaid by the bank upon which it was 
drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent Charles M. Barnard has wilfully vio- 
lated sections 303 and 312(a) of the act (7 U.S.C. 203 and 
213(a)), and sections 201.10, 201.29 and 201.30 of the regula- 
tions thereunder (9 CFR 201.10, 201.29, 201.30). 


Respondent Charles M. Barnard has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued. The order will be issued. 


ORDER 


Respondent Charles M. Barnard, individually or through any 
corporate or other device, shall cease and desist from (1) pur- 
chasing livestock in commerce without paying the full purchase 
price of such livestock at the time of purchase; (2) issuing 
checks in payment of livestock purchased in commerce without 
having or maintaining sufficient funds on deposit to pay such 
checks; and (3) buying and selling livestock in commerce with- 
out being registered, and furnishing and maintaining a reason- 
able bond, or its equivalent, in conformity with the act and the 
regulations thereunder. 


(No. 8140) 


WAYNE CHRISTIAN v. CAESAR BROS., INC. P&S Docket No. 2605. 
Decided January 28, 1963. 


Failure to Sustain Burden of Proof—Dismissal 


The decision in this case depends on whether the complainant advised the 
respondent that the calves were Brahma calves. The record does not sup- 
port the complainant in this regard and accordingly the complaint is 
dismissed. 
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Mr. Al J. Klein, of San Antonio, Texas, for complainant. Mr. R. L. Miller, of 
Gonzales, Texas, and Mr. James L. Read, of Houston, Texas, for respond- 
ent. Mr. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on May 23, 1961, com- 
plainant alleged that respondent orally agreed to purchase from 
the Freedman Bros. Packing Co., Houston, Texas, 139 head of 
Brahma calves at $23.50 per hundredweight, the purchaser to pay 
the trucking charges to Houston; but that when the cattle ar- 
rived in Houston on April 29, 1961, the packing company refused 
to accept the animals, asserting that respondent had only been 
authorized by it to purchase Braford cattle; whereupon the 
animals were yarded at the Port City Stock Yards at complain- 
ant’s expense. Complainant further alleged that, subsequently, 
respondent purchased the cattle from complainant at $23 per 
hundredweight. Complainant seeks reparation in the amount of 
$1,576.89 based on the difference between the purchase price 
originally agreed on and that ultimately paid by respondent; a 
trucking charge of $613.30; feed and yardage at the Port City 
Yards in the amount of $374; and other incidental expenses, in- 
cluding lawyer’s fees and telephone calls. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent on July 24, 1961. A copy 
of the investigative report was served upon complainant on July 
25, 1961. 


Respondent filed an answer on August 28, 1961, admitting that 
it had called the packing company to arrange for the sale set 
forth in the complaint, but further alleging that it had done so 
as a favor to complainant. Respondent denied that it had agreed 
to buy the animals for the account of the packing company, and 
also alleged that it had not agreed to purchase them for its own 
account. In addition, respondent alleged that complainant had 
been present when the above-mentioned telephone call was made, 
and that the calves were then described to the packing company 
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exactly as complainant had described them to respondent. Re- 
spondent requested an oral hearing. 


An oral hearing was held at Houston, Texas, on January 11, 
1962, Hiram Childress, Office of the General Counsel, United 
States Department of Agriculture, was Presiding Officer. Com- 
plainant was represented at the hearing by counsel, Al J. Klein, 
San Antonio, Texas, and testified on his own behalf. Respondent 
also was represented by counsel, James L. Read, Houston, Texas, 
and its president testified on its behalf. In addition, five other 
witnesses testified for respondent. Proposed findings of fact and 
conclusions of law were filed by respondent. 


FINDINGS OF FACT 


1. Complainant, Wayne Christian, is an individual whose 
address is 2215 Camelback, San Antonio 9, Texas. 


2. Respondent, Caesar Bros., Inc., a corporation with offices at 
7102 Scott Street, Houston, Texas, is now, and at all times ma- 
terial herein was, a market agency and a dealer registered under 
the act with the Secretary of Agriculture to buy livestock in 
commerce on a commission basis and to buy and sell livestock 
in commerce for its own account. 


3. At a stockyard in San Antonio, complainant, on or about 
April 26, 1961, had in his possession two truckloads of Brahma 
calves, and he offered to sell to respondent two truckloads of 
calves, one load to be shipped from Casa Grande, Arizona, and 
the other from Imperial, California, at $23.50 per hundred- 
weight, the purchaser to pay the trucking charges. 


4. Respondent, through Julius Caesar, its president, contacted 
the Freedman Bros. Packing Co., Houston, Texas, to inquire 
whether it would be interested in buying two truckloads of cross- 
bred calves from complainant at the price set by the latter. 


5. The Freedman Bros. Packing Co. authorized respondent to 
purchase two truckloads of crossbred calves for it, and to ar- 
range for the shipment of the animals to Houston. 


6. Respondent advised complainant that it had a market for 
two truckloads of crossbred calves in that the Freedman Bros. 
Packing Co. had agreed to buy such animals, and that payment 
would be remitted to complainant by the packing company. 


7. Pursuant to respondent’s instructions, the animals were 
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shipped by complainant to the Port City Stock Yards, Houston, 
Texas, where the animals were received for the account of the 
packing company, on April 29, 1961. 


8. Employees of the Freedman Bros. Packing Co. began to 
slaughter the animals, but after nine head had been killed, one 
of its officers examined the calves and ordered that those remain- 
ing be refused, asserting that the authority given by the com- 
pany to respondent was limited to the purchase of crossbred 
calves. When complainant was notified of this, he arranged for 
delivery of the remaining 130 calves to L. E. Sklar of the Hous- 
ton Live Stock Commission Co., Houston, Texas, for sale on a 
commission basis at the Port City Stock Yards. 


9. The packing company paid respondent for the nine animals 
it had slaughtered. The amount paid was not established. 


10. Respondent bought the remaining 130 calves from the 
Houston Live Stock Commission Co. and paid for all 139 head, 
on May 10, 1961, at the rate of $23 per hundredweight. The 
price paid was the highest then obtainable for calves of the kind 
owned by complainant. 


11. Complainant’s being paid on the basis of $23 per hun- 
dredweight, resulted in his receiving a total of $350.19 less than 
what the packing company was to have paid. In addition, com- 
plainant paid trucking charges of $613.30, to the trucker who 
transported the animals to Houston. Furthermore, the Houston 
Live Stock Commission Co. received $528.40, based on the $154.40 
commission, and $374 for yardage and feed at the Port City 
Stock Yards. Telephone bills ($35) and lawyer’s fees ($50) were 
also paid by complainant in connection with this sale. 


12. The complaint was filed within 90 days of the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The complainant in this case had for sale two truckloads of 
Brahma calves at $23.50 per hundredweight. The respondent, 
however, testified that the complainant told him that the calves 
were crossbred calves, and there is no evidence to the contrary. 
Respondent contacted a Houston packing company to inquire 
whether it would be interested in buying two truckloads of cross- 
bred calves from complainant. The packing company authorized 
respondent to buy such livestock for it. However, when the ani- 
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mals arrived in Houston, an official of the packing company re- 
fused them, after nine had been killed, asserting that respondent 
had been authorized to buy the animals with the understanding 
that they were crossbreds. He further asserted that the authority 
given to respondent was limited to the purchase of crossbred 
cattle from complainant. Upon being informed that the animals 
had been refused by the packing company, complainant arranged 
for their delivery to a Houston commission company for sale on 
a commission basis. The commission company sold the animals to 
respondent at $23 per hundredweight because it was unable to 
find a purchaser who would pay more. In this proceeding, com- 
plainant seeks to recover the difference between the sum the 
packing company was to have paid for his animals, and the sum 
he ultimately received therefor, and also, other expenses in- 
curred by him in connection with the sale. 


The complainant in a reparation proceeding has the burden of 
establishing his claim. Dalhart Livestock Auction v. Carthel, 21 
A.D. 321, 325 (1962); P & M Cattle Auction v. McLane, 21 A.D. 
238, 243 (1962); Rogers v. Underwood, 20 A.D. 1107 (1961). 
The decision in this case depends on whether the complainant ad- 
vised the respondent that the calves were Brahma calves, and the 
record does not support the complainant in this regard. Accord- 
ingly, it must be held that complainant cannot be awarded repar- 
ation in this proceeding, and the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 8141) 


DONALD B. DRAKE v. JOHN CLAY AND COMPANY OF KANSAS CITY, 
Mo., INC., AND KANSAS CITY STOCK YARDS COMPANY. P&S 
Docket No. 2774. Decided January 28, 1963. 


Estimated Weight—Evidence—Dismissal 


Since there is no showing of any irregularity on the part of the respondents, 
the complaint is dismissed. 


Mr. Thomas G. Woolsey, of Versailles, Missouri, for complainant. Mr. Paul C. 
Sprinkle, of Kansas City, Missouri, for respondent John Clay and Com- 
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pany of Kansas City, Mo., Inc. Mr. James E. Lockwood, of Kansas City, 
Missouri, for respondent Kansas City Stock Yards Company. Miss Martha 
Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on July 11, 1962, com- 
plainant seeks reparation in the sum of $443.70, which he alleges 
represents the amount due on nine steers consigned to John Clay 
and Company of Kansas City, Mo., Inc. at the stockyard operated 
by Kansas City Stock Yards Company. Complainant alleges that 
the 9 steers should have averaged 800 pounds instead of the 
average weight of 606 pounds shown by the scale ticket. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent John Clay and Company of Kansas City, Mo., Inc. on August 
2, 1962 and upon respondent Kansas City Stock Yards Company 
on August 3, 1962. A copy of the investigative report was served 
upon complainant August 3, 1962. Respondent John Clay and 
Company filed an answer on August 15, 1962, alleging that there 
was no mishandling or mix-up of complainant’s livestock on the 
part of its employees. In an answer filed sometime in August, 
1962, respondent Kansas City Stock Yards Company alleges that 
the scales were accurate and proper and that the cattle in issue 
were correctly and properly weighed, that the cattle were prop- 
erly delivered to a driving agency for delivery to respondent John 
Clay and Company, and that the said delivery and the receipt 
therefor, were regular and proper in every respect. 


Respondent Kansas City Stock Yards Company requested an 
oral hearing which was held at Kansas City, Missouri on Novem- 
ber 7, 1962. Martha Jane Peterman, Office of the General Coun- 
sel, United States Department of Agriculture, was presiding of- 
ficer. Complainant was represented by Thomas G. Woolsey. Com- 
plainant testified in his own behalf and Percy Hite, Leo Hutchin- 
son, Oliver Terhune, and B. A. Bauer also testified for complain- 
ant. Respondent John Clay and Company was represented by 
Paul C. Sprinkle. Russell Ward and John Murphy appeared and 
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testified for respondent John Clay and Company. Respondent 
Kansas City Stock Yards Company was represented by James E. 
Lockwood. Ray Conard and William Clem appeared and testi- 
fied for respondent Kansas City Stock Yards Company. None of 
the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Donald B. Drake, whose address is Versailles, 
Missouri, is an individual engaged in farming and raising cattle. 


2. Respondent Kansas City Stock Yards Company, a corpora- 
tion incorporated in the State of Maine, hereinafter referred 
to as the stockyard company, is now, and was at all times mater- 
ial herein, owner and operator of the Kansas City Stock Yards, 
Kansas City, Missouri, a posted stockyard subject to the provi- 
sions of the act, hereinafter referred to as the stockyard. 


8. Respondent John Clay and Company of Kansas City, Mo., 
Inc., a corporation, hereinafter referred to as the commission 
company, is now, and was at all times material herein, a market 
agency, registered with the Secretary of Agriculture to buy and 
sell livestock on a commission basis at the stockyard. 


4. On May 14, 1962, complainant delivered nine steers by 
truck, driven by Percy Hite, to the stockyard, consigned to the 
commission company. The cattle arrived at the stockyard at 
5:15 a.m. on May 14, 1962. 


5. Immediately upon receipt at the stockyard, the steers were 
delivered to a driving agency employed by the commission com- 
pany. The driving agency yarded the steers in pen 40 of alley 
10 assigned to the commission company. The steers were then 
moved to the steer alley, pen 47 of alley 11, also assigned to the 
commission company. In both of these pens, the complainant’s 
steers were yarded separately. 


6. Shortly after 10:40 a.m. on May 14, 1962, the steers were 
driven to the scales and weighed on scale No. 4. Scale ticket No. 
189891 shows the weight of complainant’s nine steers at 5,460 
pounds. According to the scale ticket, the nine steers averaged 
approximately 606 pounds and were sold at $25.50 per hundred- 
weight. 


7. At 10:40 a.m. on May 14, 1962, the weighmaster employed 
by the stockyard company had checked the zero balance of scale 
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No. 4. Complainant’s steers were the third draft to be weighed on 
scale No. 4 after this zero balance. 


8. Scale No. 4 at the stockyard was tested on June 19, 1962, 
in accordance with standard scale testing procedure for livestock 
scales as prescribed by testing instructions issued under the au- 
thority of the Packers and Stockyards Act. The scale was tested 
with up to 30,000 pounds of known weights, witnessed by a 
representative of the U. S. Department of Agriculture, and the 
scale was found to be accurate or well within tolerances. An 
error of minus one pound was recorded at 5,000 pounds and an 
error of minus two pounds was recorded at 6,000 pounds. 


9. The commission company sold the nine steers in question 
to Walter Wilson of Wilson-Flynn-Laws Livestock Commission 
Company. The purchase order issued by Wilson to its customer 
showed the weight of these nine steers as 5,460 pounds. 


10. The steers in question were born in January and Febru- 
ary of 1961 from pure bred blacks and were weaned November 
10, 1961. They were then put on full feed within two or three 
weeks. These nine steers were fed approximately 150 pounds a 
day of a formula consisting of shell corn, Purina Steer Fatina, 
which is a protein plus 10 per cent of black strap molasses, 1 
per cent of salt and 1 per cent of minerals, and 4 bales Timothy 
hay. 

11. On February 26, 1962, complainant sold two heifers from 
the same lot as the nine steers to the Central Missouri Sales Co., 
Inc., Sedalia, Missouri. However, these heifers had not been on 
the full feed referred to in Finding of Fact No. 10. These heifers 
weighed a total of 1,230 pounds. 


12. The commission company has accounted to complainant 
for the sale of nine steers on the basis of the weight of 5,460 
pounds, shown on the scale ticket. 


18. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant testfied that he saw the steers in question for 
the last time at the stockyard at 8 a.m. on May 14, 1962. At 
this time they were yarded separately and were in the possession 
of the commission company. There is no proof of a mix-up of 
complainant’s steers and the evidence discloses no irregularity 
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in the handling of complainant’s steers. There is no contention 
made by the complainant that the scales on which the cattle 
were weighed were inaccurate, nor is there evidence that 
the scales were in fact inaccurate or that the weight 
was erroneous for any other reason. See Miller v. Union 
Stock Yard Company, 21 A.D. 1012 (1962). In the absence of a 
showing of any irregularity on the part of respondents, or in- 
accuracy of the scales or weighing procedure, the complainant’s 
weights as estimated by witnesses, cannot be accepted as over- 
riding the scale weights. Cletus L. Biver v. Producers Livestock 
Comm. Assn., 7 A.D. 867 (1948); F. A. Adamcik v. Scott Live- 
stock Comm. Co., et al., 6 A.D. 1142 (1947). Even assuming that 
complainant had proved that he had delivered steers weighing 
more than the weights shown on the scale ticket, the respondents 
have met their burden of coming forward with evidence that they 
exercised the requisite care so that any alleged loss could not 
have been caused by negligence on their part. Rocha v. Calif. 
Farm Bureau Mktg. Assoc., 21 A.D. 1100, 1104 (1962). Accord- 
ingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served on 
the parties. 


(No. 8142) 


WARREN HANSEN v. MERLYN KULOW. P&S Docket No. 2833. De- 
cided January 28, 1963. 


Reparation Awarded—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
mission of the facts alleged in the complaint. Reparation is awarded to 
complainant. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
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referred to as the act. The proceeding was instituted by a com- 
plaint filed on August 18, 1961, in which complainant seeks an 
award of reparation in the amount of $89.06, alleged to be the 
amount owing on the purchase price of 2 sows sold by complain- 
ant to respondent on May 26, 1961. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on December 10, 1962. A copy of the investigative report was 
served upon complainant on December 6, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that 
failure to file an answer constitutes a waiver of oral hearing and 
admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 


1. Complainant, Warren Hansen, LeRoy, Minnesota, is en- 
gaged in farming and raising livestock. 


2. Respondent, Merlyn Kulow, Riceville, Iowa, was at all 
times material herein, a dealer within the meaning of the act, 
buying and selling livestock in commerce for his own account. 
Respondent owns and operates a buying station at MclIntire, 
Iowa. 


3. On May 26, 1961, respondent purchased and received de- 
livery at 2 sows from complainant at respondent’s buying sta- 
tion at McIntire, Iowa. The sows had been transported by com- 
plainant from Minnesota. Following the purchase of these sows, 
respondent presented complainant with a check for the purchase 
price of $89.06. The check was returned by the bank because of 
insufficient funds. No further payment has been received by com- 


plainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the sows purchased for his account at the buy- 
ing station is an unjust and unreasonable practice in violation of 
the act. Northwest Cattle Company Vv. Iowa City Sales Co., 14 
A.D. 276 (1955); Winter Livestock Commission Company V. 
George W. Scott and Louise N. Scott, d/b/a Trinidad Livestock 
Commission Company, 20 A.D. 214 (1961). Complainant is there- 
fore entitled to reparation in the amount of the purchase price. 


ORDER 


Respondent, Merlyn Kulow, shall pay the complainant within 
30 days from the date hereof, the sum of $89.06 with interest 
thereon at the rate of 5% per annum from June 1, 1961, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 8143) 


LIBERTY MILLS LIVESTOCK AUCTION, INC. v. DEAN BUTLER. P&S 
Docket No. 2830. Decided January 28, 1963. 


Reparation Awarded—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. Reparation is awarded to com- 
plainant. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on November 20, 1962, in which complainant seeks 
an award of reparation in the amount of $3,364.38, alleged to be 
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the amount owing on the purchase price of 21 head of livestock 
sold by complainant to respondent on August 30, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on December 4, 1962. A copy of the investigative report was 
served upon complainant on the same date. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of the 
rules of practice were applicable to reparation proceedings (9 
CFR 202.39-202.58). Respondent was also informed that failure 
to file an answer constitutes a waiver of oral hearing and admis- 
sion of the facts alleged in the complaint (9 CFR 202.41(c)). 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, respondent has not filed an answer. The issu- 
ance of an order is, therefore, authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant, Liberty Mills Livestock Auction, Inc., Liberty 
Mills, Indiana, is now and was at all times material herein, a 
market agency registered with the Secretary of Agriculture to 
sell livestock on a commission basis at the Liberty Mills Live- 
stock Auction, Inc., auction market, a posted stockyard subject 
to the provisions of the act, hereinafter referred to as the stock- 
yard. . 


2. Respondent, Dean Butler, an individual, is now, and was 
at all times material herein, a market agency and dealer, regis- 
tered with the Secretary of Agriculture to buy livestock in com- 
merce on a commission basis and to buy and sell livestock in com- 
merce for his own account. 


3. On August 30, 1962, respondent purchased and received 
delivery of 21 head of cattle from complainant at the stockyard. 
The total purchase price was $4,046.76. On September 5, 1962, 
complainant received payment from respondent in the amount of 
$382.38, leaving a balance of $3,664.38. On September 14, 1962, 
complainant received a check from respondent in the amount of 
the then outstanding balance, i.e., $3,664.38, which check was re- 
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turned by the bank upon which it was drawn because of insuf- 
ficient funds. On November 3, 1962, respondent paid complainant 
$300.00 in cash. The outstanding balance is now $3,364.38. 


4. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the full 
purchase price of the cattle purchased for his account at the 
stockyard is an unjust and unreasonable practice in violation of 
the act. Northwest Cattle Company v. Iowa City Sales Co., 14 
A.D. 276 (1955) ; Winter Livestock Commision Company V. George 
W. Scott and Louise N. Scott, d/b/a Trinidad Livestock Commis- 
ston Company, 20 A.D. 214 (1961). Complainant is therefore en- 
titled to reparation in the amount of the purchase price. 


ORDER 


Respondent, Dean Butler, shall pay the complainant within 30 
days from the date hereof, the sum of $3,364.38, with interest 
thereon at the rate of 5% per annum from September 1, 1962, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 8144) 


SAWYER LIVESTOCK COMPANY, INC. v. DONALD H. BERKLUND. P&S 
Docket No. 2827. Decided January 28, 1963. 


Reparation Awarded—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. Reparation is awarded to com- 
plainant. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 15, 1962, in which complainant seeks 
an award of reparation in the amount of $2,761, alleged to be 
the amount owing complainant on the purchase price of 200 
feeder pigs purchased by respondent or for his account on Janu- 
ary 6, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on November 29, 1962. A copy of the investigative report 
was served upon complainant on November 30, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceed- 
ings (9 CFR 202.39-202.58). Respondent was also informed that 
failure to file an answer constitutes a waiver of oral hearing and 
admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Sawyer Livestock Company, Inc., Little Falls, 
Minnesota, a corporation, is now, and was at all times material 
herein, a dealer, registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for its own account. 


2. Respondent, Donald H. Berklund, Fenton, Iowa, an indi- 
vidual, is now, and was at all times material herein, a dealer, 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce for his own account. 


3. On January 6, 1962, complainant sold and delivered 80 
feeder pigs to respondent at Little Falls, Minnesota. The pur- 
chase price of the 80 pigs was $1,100. On the same date, com- 
Dlainant purchased 120 feeder pigs at Motley, Minnesota, for the 
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account of respondent. The purchase price of the 120 pigs was 
$1,650. The 200 pigs were subsequently trucked by respondent 
to Fenton, Iowa. Respondent presented complainant with a per- 
sonal check dated January 6, 1962, in the amount of $2,761, 
representing the total purchase price of the 200 pigs, plus a $6 
fee for ear tags and a $5 fee for a health inspection. The check 
was returned by the bank upon which it was drawn because of 
insufficient funds. Complainant has received no further payment 
from respondent. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
full purchase price of the feeder pigs purchased by him or for 
his account in commerce is an unjust and unreasonable practice 
in violation of the act. Northwest Cattle Company v. Iowa City 
Sales Co., 14 A.D. 276 (1955); Winter Livestock Commission 
Company V. George W. Scott and Louise N. Scott, d/b/a Trinidad 
Livestock Commission Company, 20 A.D. 214 (1961); Sidney 
Livestock Market Center v. Greenslit, 21 A.D. 862 (1962). Com- 
plainant is therefore entitled to reparation in the amount of the 
total purchase price. 


ORDER 


Respondent, Donald H. Berklund, shall pay the complainant 
within 30 days from the date hereof, the sum of $2,761, with in- 
terest thereon at the rate of 5% per annum from February 1, 
1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8145) 


MARGARET SMITH & SONS v. MERLYN KULOW. P&S Docket No. 
2834. Decided January 28, 1963. 


Reparation Awarded—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. Reparation is awarded to com- 
plainant. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on August 17, 1961, in which complainant seeks an 
award of reparation in the amount of $310, alleged to be the 
amount owing on the purchase price of 9 hogs sold by complain- 
ant to respondent on or about May 22, 1961. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on December 10, 1962. A copy of the investigative report was 
served upon complainant on December 6, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that fail- 
ure to file an answer constitutes a waiver of oral hearing and 
admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Margaret Smith & Sons, Adams, Minnesota, 
is engaged in farming and raising livestock. 
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2. Respondent, Merlyn Kulow, Riceville, Iowa, was at all 
times material herein, a dealer within the meaning of the act, 
buying and selling livestock in commerce for his own account. 
Respondent owns and operates a buying station at Mclntire, 
Iowa. 


3. On or about May 22, 1961, respondent purchased and re- 
ceived delivery of 9 hogs from complainant at respondent’s buy- 
ing station at McIntire, Iowa. The hogs had been transported by 
complainant from Minnesota. Following the purchase of these 
hogs, respondent presented complainant with a check for the 
purchase price of $310. The check was returned by the bank be- 
cause of insufficient funds. No further payment has been received 
by complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the hogs purchased for his account at the buy- 
ing station is an unjust and unreasonable practice in violation of 
the act. Northwest Cattle Company v. Iowa City Sales Co., 14 
A.D. 276 (1955); Winter Livestock Commission Company V. 
George W. Scott and Louise N. Scott, d/b/a Trinidad Livestock 
Commission Company, 20 A.D. 214 (1961). Complainant is there- 
fore entitled to reparation in the amount of the purchase price. 


ORDER 


Respondent shall pay the complainant within 30 days from the 
date hereof, the sum of $310.00 with interest thereon at the rate 
of 5% per annum from June 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


kL LN I, nr 


ill 
t, 
\t. 


e, 


Oy 
se 
he 


al 


nh- 
i]- 
(9 
he 
y- 


14 


ck 


he 
ite 


— 





MARKET AGENCIES AT UNION STOCK YARDS, DENVER 93 
Cite as 22 A.D. 93 


(No. 8146) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided January 28, 1963. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including July 31, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). An order was is- 
sued on June 23, 1961 (20 A.D. 595), continuing in effect to and 
including July 31, 1963, an order issued on July 28, 1959 (18 
A.D. 804), which as modified by orders issued on March 29, 1962 
(21 A.D. 273), and September 11, 1962 (21 A.D. 994), authorizes 
the respondents to assess the current temporary schedule of rates 
and charges. 


By a petition filed on December 13, 1962, as amended by docu- 
ments filed January 4 and January 25, 1963, the respondents re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects. No- 
tice of the petition filed December 13, 1962, as amended by the 
document filed January 4, 1963, and the contents thereof was 
published in the Federal Register on January 11, 1963 (28 F.R. 
327), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no inter- 
ested person notified the Hearing Clerk of a desire to be heard. 
The document filed January 25, 1963, in effect withdraws re- 
spondents’ request made in the petition filed December 13, 1962, 
that certain changes be made in the current buying rates for 
sheep. It is found, therefore, that further notice and public pro- 
cedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition as amended be granted, and that the order to be issued 
remain in effect to and including July 31, 1964, unless modified 
or extended by further order before that date. 
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Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on December 13, 1962, as 
amended by the documents filed January 4 and January 25, 1963, 
and to assess such current schedule, as so modified, during the 
life of this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 31, 
1964, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8147) 


P&S Docket No. 2769. Dismissed January 2, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8148) 


P&S Docket No. 2832. Dismissed January 28, 1963, by Thomas J. 


Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 8149) 


In re MILTON SILVER, d/b/a CHAMBERSBURG LIVESTOCK SALES. 
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P&S Docket No. 2561. Order issued January 9, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8150) 


RICHARD BOTTORFF, v. JOE AULT. P&S Docket No. 2660. Order 
issued January 15, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8151) 


C. W. WHITNEY v. CURTIS & VEACH PROD. PACA Docket No. 
8798. Decided January 2, 1963. 


New Agreement—Dismissal 


It is concluded that the parties entered into a new agreement as contended 
by respondent and that the new agreement was fully performed by re- 
spondent. The complaint is dismissed. 


Complainant pro se. Mr. William C. Fields, of Phoenix, Arizona, for respond- 
ent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 25, 1961. The formal 
complaint was filed on May 23, 1962. Complainant requests an 
award of reparation in the sum of $2,743.52, which is alleged 
to be the amount of damage suffered by complainant as the result 
of respondent’s breach of contract in failing to take delivery of 
a quantity of apples sold to respondent by complainant on Sep- 
tember 15, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 9, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 12, 1962. Respondent filed 
an answer to the complaint on July 26, 1962, in substance deny- 
ing liability to complainant. 


Although the amount involved herein exceeds $500, the parties 
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waived oral hearing. Accordingly, the issues are determined un- 
der the shortened procedure provided for in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to such procedure 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, C. W. Whitney, whose ad- 
dress is 200 Willow Lane, Aztec, New Mexico. 


2. Respondent is a partnership composed of Lesley Curtis 
and Jack Ben Veach, doing business as Curtis & Veach Prod., 
whose address is 121 East Pioneer Street, Phoenix, Arizona. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On September 15, 1961, in contemplation of shipment in 
interstate commerce, complainant and respondent entered into 
an agreement whereby respondent agreed to purchase from com- 
plainant, at $90 per ton, f.o.b. loading point, all the apples then 
contained in the Von Johnson orchard, Bloomfield, New Mexico, 
and in the Earl Ritter orchard, Aztec, New Mexico. The agree- 
ment, reduced to writing and signed by Curtis and Whitney, is 
reproduced in part below: 


“I agree to purchase for the sum of $90. per ton all 
varieties of apples on the Von Johnson orchard... 
Bloomfield, New Mexico, and all varieties of apples on 
the Earl Ritter orchard .. . Aztec, N. M., for the 1961 
crop. 


“T further agree to have C. W. Whitney harvest these 
apples before they reach overmaturity. All picking ex- 
penses are to be paid by C. W. Whitney. 


“A deposit of $200 shall be retained by C. W. Whitney 
and this deposit used in payment against the last load.” 


4. Pursuant to the above contract, respondent paid the de- 
posit of $200 and received and accepted six truckloads of apples 
from complainant, with the last load being received on October 
1, 1961. Respondent paid complainant the agreed contract price 
for these apples, with the exception of $297.50 on the load of 
October 1, 1961. 


5. On October 13, 1961, in the course of a telephone conver- 





a 





WHITNEY v. CURTIS & VEACH PROD. 97 
Cite as 22 A.D. 95 


sation between the parties, respondent advised complainant that 
it (respondent) would take no more deliveries of apples at $90 
per ton. Complainant then wrote Curtis a letter dated October 
17, 1961, in which the following relevant language appeared: 


6c 
. 


“Since you have already indicated in our telephone con- 
versation of Oct. 13, 1961, that you will not accept de- 
livery of the remainder of our apples at the stipulated 
price of $90, per ton, we wish to advise that we shall 
take appropriate action to uphold this agreement. We 
urge you to reconsider this decision.” 


6. By letter dated October 18, 1961, complainant’s attorney, 
Clement Koogler, also wrote to respondent in complainant’s be- 
half. In this letter, Koogler referred to the contract of September 
15 and advised respondent that the apple crop covered in that 
agreement was reaching full maturity. Koogler asked that re- 
spondent advise the disposition to be made of the apples remain- 
ing from the two orchards, and warned that complainant would 
look to respondent in damages for any losses incurred as the 
result of respondent’s failure to take the apples as provided in 
the contract. Koogler further demanded, on behalf of complain- 
ant, that respondent pay complainant the balance of $297.50 due 
on the last load of apples hauled by respondent on October 1, 
1961. 


7. On Sunday, October 29, 1961, respondent partner Curtis 
telephoned complainant and acknowledged receipt of the letter 
written by complainant’s attorney, Koogler. Curtis also advised 
complainant that he (Curtis) would come to Aztec, New Mexico, 
to talk about this transaction. 


8. On October 30, 1961, respondent partner Curtis, accom- 
panied by respondent partner Veach and one Fred Volner, drove 
to Aztec, New Mexico, in a tandem truck to see complainant. In 
the course of the conversation which followed between the par- 
ties, it was agreed that Curtis would accept all of the apples 
that were then in open boxes in the orchard and should pay for 
them at the rate of $70 per ton, and that complainant would dis- 
pose of the remaining apples which had been picked and which 
had been placed in a storage building, and that the parties would 
consider the entire matter settled. 


9. Pursuant to this agreement, respondent loaded the boxes 
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of apples then in the orchard, 20,620 pounds, on respondent’s 
truck and paid complainant $721.70 therefor. 


10. An informal complaint was filed on October 25, 1961, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on Septem- 
ber 15, 1961, the parties entered into a written contract for the 
sale by complainant to respondent of all of the apples in two 
orchards at $90 per ton f.o.b. complainant’s orchards near Aztec, 
New Mexico. It is further alleged that in accordance with the 
contract respondent made a deposit of $200; that respondent took 
6 loads of apples and paid all but $297.50 on the last load; that 
respondent refused to take the remaining apples; and that com- 
plainant sold part of the apples for $1,463.52 less than the con- 
tract price and the remaining apples which could not be sold 
had a contract value of $1,080. In addition, complainant alleged 
that respondent forfeited the $200 deposit applied by respondent 
on the sixth load, making the total amount due $2,743.52. 


Respondent admitted in its answer that it contracted to pur- 
chase apples from complainant but alleged that the apples were 
to be at least 214 inches in diameter and there were to be no 
cull or windfall apples, or those with limbs attached. Respondent 
further alleged that the apples received included a large number 
of culls and those with limbs attached, and it complained to com- 
plainant concerning the apples; that the parties entered into a 
new agreement whereby respondent was to accept approximately 
10 tons of apples then in boxes in the orchard at $70 per ton 
in full settlement of all claims between them; and that respond- 
ent accepted the apples and paid the agreed price of $721. Re- 
spondent denied that the $200 deposit was to be forfeited and 
alleged that this sum was retained by complainant to pay in full 
for all apples delivered to respondent. 


Attached to the answer which is signed by Lesley Curtis, are 
the affidavits of Jack Veach and Fred Volner. According to these 
affidavits, Veach drove his truck to complainant’s orchards, ac- 
companied by his employee, Volner, and Curtis; that Curtis told 
complainant the apples previously received were inferior quality 
and unsaleable; that after considerable discussion complainant 
told Curtis that if he would accept and haul away the approxim- 
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ately 10 tons of apples in open boxes in the orchard and pay $70 
per ton everything between them would be settled; and that the 
apples in open boxes were loaded on the truck and Curtis paid 
complainant $721. 


Although complainant denied in his opening statement the new 
agreement as alleged by respondent, there is no doubt that the 
parties did enter into a new agreement on October 30, 1961. The 
report of investigation of the Department includes a copy of a 
letter sent by complainant to the Department, dated December 4, 
1961, wherein complainant stated that Curtis complained that 
the apples received were green, small and damaged, and that 
while complainant did not concur in these complaints he gave 
Curtis free apples on each load. The report of investigation also 
includes a copy of complainant’s letter to the Department dated 
November 1, 1961, which reads in pertinent part as follows: 


“Sunday, Oct. 29, Mr. Curtis telephoned me stating that 


he .. . would be up to see me and wished to offer me a 
settlement on the remainder of the apples under the con- 
tract. ...I, verbally, offered to release him from hav- 


ing to purchase the remainder of my apples if he would 
buy all the apples from the Ritter orchard and one load 
(20,000 lbs.) from the Johnson orchard at the price of 
$70 per ton. ... Mr. Curtis proceeded to load 20,620 
Ibs. of Rome Beauty apples from the Ritter orchard, 
paid me for same, and then stated that our verbal agree- 
ment was for removing only this one load and therefore 
was not obligated to purchase the remainder of the 
apples under the written contract.” 


Complainant submitted records showing that 20,620 pounds of 
apples were delivered to respondent on October 30, 1961. Com- 
plainant admitted receiving $721.70 in payment. It has been 
found in Finding of Fact No. 9 that the quantity and price paid 
are as stated by complainant. 


Complainant apparently takes the position that the new agree- 
ment was abrogated for lack of full performance on the part of 
respondent, in that respondent took one load of apples and re- 
fused to take the balance, and, therefore, the parties were rele- 
gated to their rights and liabilities under the original contract 
of September 15. The decisive question, therefore, is what were 
the terms of the new agreement. The only evidence which sup- 
ports complainant’s version is in his letter of November 1, as set 
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forth hereinbefore. On the other hand, respondent’s position as 
to the terms is supported by the sworn statements of Curtis, 
Veach and Volner. On the basis of the evidence, it is concluded 
that the new agreement was as contended by respondent, that is, 
it was to purchase one load of approximately 20,000 pounds of 
apples at $70 per ton in full settlement of all claims between 
complainant and respondent, including any balance due on the 
load of October 1, 1961. It is further concluded that the new 
agreement was fully performed by respondent. Accordingly, the 
complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8152) 


BENNETT & MOUNT POTATO Co., INC. v. LESTER VANDERBERG. 
PACA Docket No. 8695. Decided January 4, 1963. 


Reparation Order—Stipulation 


Pursuant to a stipulation entered into by the parties, respondent is ordered 
to pay to complainant the sum of $850. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint and an amended complaint were filed in 
which complainant seeks reparation against respondent in con- 
nection with a transaction involving potatoes in interstate com- 
merce. Copies of the formal complaint and the amended com- 
plaint were served upon respondent and respondent filed an 
answer, denying liability, alleging a breach of the contract by 
complainant, and requesting an oral hearing at Antigo, Wiscon- 
sin. At the time of the transaction involved herein, respondent 
was licensed under the act. 


Before a hearing was scheduled, the parties entered into a 
stipulation on June 27, 1962, in settlement of their dispute. Re- 
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spondent agreed to pay complainant the sum of $1,450, at the 
rate of $200 per month, with the entire balance becoming due 
and payable January 1, 1963. The parties further agreed that if 
respondent defaulted in any payment, which remained unpaid 
for 15 days, the Department was authorized to issue an order 
awarding complainant reparation, upon receipt of proof of the 
amount due at that time. 


Complainant filed an affidavit dated November 7, 1962, stating 
that complainant had received payment of $600, and that re- 
spondent thereafter defaulted in the payment due October 1, 
1962, which payment had remained unpaid for 15 days. Com- 
plainant stated there was a balance due and owing complainant 
from respondent of $850. A copy of this affidavit was served 
upon respondent’s attorneys by the presiding officer, with notice 
that the respondent would have until November 28, 1962, to file 
a reply affidavit. No reply was received from either respondent 
or his attorneys. Accordingly, the following order is entered 
pursuant to the terms of the stipulation. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $850. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8153) 


STEINBERG BROS. COMPANY v. DEMASE & MANNA COMPANY. 
PACA Docket No. 8786. Decided January 15, 1963. 


Purchase After Inspection—Liability 


It is decided from the evidence that this was a purchase after inspection and 
that respondent is liable for the balance due. 


Complainant pro se. Mr. Albert N. Brockway, of Pittsburgh, Pennsylvania, 
for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 20, 1962, complainant is 
seeking reparation against respondent in the amount of $126, 
alleged to be the unpaid balance of the purchase price of a car- 
load of celery sold and delivered to respondent in December 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 24, 
1962. A copy of the report of investigation was served upon 
complainant on May 25, 1962. Respondent filed an answer on 
June 18, 1962, denying liability and asserting a counterclaim 
against complainant in the amount of $454.75. 


The amount involved in this proceeding is under $500, and 
the issues are determined in accordance with the shortened meth- 
od of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Steinberg Bros. Company, is a corporation 
whose address is 2840 South Ashland Avenue, Chicago 8, Illinois. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Demase & Manna Company, is a corporation 
whose address is 2018 Smallman Street, Pittsburgh 22, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about December 9, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Krisp King brand California Pascal celery, consist- 
ing of 240 crates 2 doz. size and 264 crates 214 doz. size, or a 
total of 504 crates, at $1.80 per crate, f.o.b. shipping point, plus 
$75 for top ice, or a total invoice price of $982.20. 


4. The celery referred to in Finding of Fact 3 was shipped 
from California in car PFE 66227 on December 1, 1961, and was 
on track at Chicago, Illinois, at the time of this transaction. 


5. The contract was negotiated by John C. Lester Company, 
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respondent’s buying broker, who inspected and accepted the cele- 
ry on track at Chicago, and instructed complainant to divert 
the car to respondent at Pittsburgh, Pennsylvania. 


6. Respondent accepted the carload of celery and paid com- 
plainant $856.20, or $126 less than the contract price. 


7. The formal complaint was filed on February 20, 1962, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Respondent admits in its answer the material allegations of 
the complaint, including paragraph 7 thereof which states that 
John C. Lester Company inspected and accepted the carload of 
celery on track at Chicago as agent for respondent. Respondent 
denies only that it accepted the celery in compliance with the 
contract, that respondent has violated section 2 of the act, and 
that there is still due and owing complainant from respondent a 
balance of $126. Respondent contends that it promptly made com- 
plaint through its broker to complainant of the condition of the 
celery at destination, as shown by the report of Federal inspec- 
tions of the celery at Pittsburgh in December 1961. The pertinent 
part of such inspection report is as follows: 


“Condition: Dec. 11 through Dec. 19: Mostly fresh and 
crisp. Tops mostly good green color, some leaves turn- 
ing yellow to yellow. Decay ranges from 8 to 28% per 
crate, average 18%, including 3% affecting the butts, 
9% affecting midribs, remainder affecting leaves and 
upper branches. December 26: 46 crates remaining. 
Tops mostly turning yellow to yellow, some leaves good 
green color. Decay ranges from 40 to 88% per crate, 
average 65%, including 2% affecting butts, 12% affect- 
ing midribs, remainder affecting leaves and upper 
branches. Remainder fresh and crisp. Throughout in- 
spection decay is Watery Soft Rot and Bacterial Soft 
Rot, all stages, mostly early. 

“Remarks: Final inspection made Dec. 26, 1961 at 
11:35 A.M. Inspection made during process of unload- 
ing.” 


While admitting that the celery was inspected and accepted by 
its agent, John C. Lester Company, on track at Chicago, respond- 
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ent states that the inspection by Lester was confined to both 
doorways of the car and that no decay was noted. Although re- 
spondent mentions in its brief that only the doorway crates were 
accessible for inspection, there is no evidence to this effect. The 
evidence clearly indicates that respondent purchased the carload 
of celery solely on the basis of the inspection and judgment of its 
agent as to the quality and condition of the celery. Under these 
circumstances, there was no implied warranty as to the condition 
of the celery as contended by respondent. Joe Cosentino Co. Vv. 
Procacci Brothers Sales Corporation, 21 A.D. 926; Sam Catan- 
zaro V. L. Gillarde Sons Company, 15 A.D. 4438. 


The foregoing conclusion necessarily disposes of respondent’s 
counterclaim and it should be dismissed. We conclude that re- 
spondent is liable to complainant for the full purchase price of 
the celery and that respondent’s failure to pay complainant the 
full purchase price was in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $126, 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $126, with interest 


thereon at the rate of 5 percent per annum from January 1, 1962, 
until paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8154) 


In re MORTON ZAHLER, d/b/a EASTERN POTATO DEALERS. PACA 
Docket No. 8589. Decided January 18, 1963. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
On August 31, 1962, a consent order was entered in this dis- 
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ciplinary proceeding under the Perishable Agricultural Commodi- 
ties Act (7 U.S.C. 499a et seq.) whereby respondent admitted 
that he had misrepresented the grade and quality of 15 lots of 
potatoes during the period April 5, 1959, through May 24, 1961, 
seven of which lots had been graded by Federal-State inspections 
prior to shipment by respondent. Respondent consented to a sus- 
pension of his licenses effective February 1, 1963, for 75 days. 


On January 4, 1963, respondent filed papers requesting that 
the ordered suspension should be revoked or suspended. Com- 
plainant filed a reply thereto opposing respondent’s request. 


Respondent consented to the order of suspension following the 
opening of a hearing upon the complaint and answer and has not 
advanced any meritorious reason why the sanction consented to 
should not become effective. 


Accordingly, the respondent’s request is denied and the order 
of August 31, 1962, shall become effective on February 1, 1963. 


(No. 8155) 


CHARLES N. DOZIER v. ZEIDENSTEIN BROS. AND T. W. DAVIS CoM- 
PANY. PACA Docket No. 8775. Decided January 21, 1963. 


Acceptance—Damages—Liability 


Respondent T. W. Davis Company accepted the produce and is liable to com- 
plainant for the difference between the contract price and the damages 
resulting from complainant’s breach of the contract. 


Complainant pro se. Mr. Albert N. Brockway, of Pittsburgh, Pennsylvania, 
for respondent Zeidenstein Bros. Respondent T. W. Davis Company pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on March 20, 1962, complainant seeks 
reparation against respondents in the amount of $159.60, alleged 
to be the balance of the purchase price of a truckload of water- 
melons sold and delivered to respondents in August 1961. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 105 


106 





Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents on May 23, 
1962. A copy of the report of investigation was served upon 
complainant on the same date. Respondent T. W. Davis Company 
filed an answer on June 1, 1962, in effect denying liability for any 
additional amount to complainant. Respondent Zeidenstein Bros. 
filed an answer on June 18, 1962, denying all liability to com- 
plainant, alleging that it purchased the watermelons from T. W. 
Davis Company, that it has paid T. W. Davis Company the full 
amount due, and requesting that the complaint as to Zeidenstein 
Bros. be dismissed. 


The amount involved in this proceeding is less than $500, and 
the issues were submitted in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement, respondents filed answering statements, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles N. Dozier, whose 
address is Old Forge Road, Toano, Virginia. 


2. Respondent Zeidenstein Bros. is a partnership composed of 
Hyman Zeidenstein, Oscar Zeidenstein, Max Zeidenstein, and 
William Zeidenstein, whose address is 1900 Penn Avenue, Pitts- 
burgh, Pennsylvania. At the time of the transaction involved 
herein, this respondent was licensed under the act. 


3. Respondent T. W. Davis Company is a corporation whose 
address is Box 1148, Salisbury, Maryland. At the time of the 
transaction involved herein, this respondent was licensed under 
the act. 


4. On August 28, 1961, complainant shipped by truck from 
Toano, Virginia, to complainant’s agent, John C. Spivey, Wash- 
ington, D. C., 1,833 Charleston Gray watermelons, to be sold for 
the account of complainant. 


5. On or about August 29, 1961, in the course of interstate 
commerce and by oral contract. John C. Spivey sold the truck- 
load of melons to T. W. Davis Company. The contract specified 
U.S. No. 1 Charleston Gray watermelons, at 28¢ each, delivered 
Pittsburgh, Pennsylvania, or a total of $513.24. 


6. On or about August 29, 1961, T. W. Davis Company resold 
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the load of melons to Zeidenstein Bros. This contract specified 
U.S. No. 1 Charleston Gray watermelons, 17-pound average, at 
83 cents per melons, delivered Pittsburgh, Pennsylvania. 


7. Upon instructions from T. W. Davis Company, Spivey 
ordered the truckload of watermelons described in Finding of 
Fact 4 to be delivered to Zeidenstein Bros., at Pittsburgh, Penn- 
sylvania. The truck arrived at Pittsburgh early in the morning 
of August 30, 1961. 


8. Upon arrival of the watermelons at destination, Zeiden- 
stein Bros. complained to T. W. Davis Company concerning the 
condition of the melons. A Federal inspection was obtained at 
Pittsburgh on August 30, 1961, at 7:30 A. M. The pertinent part 
of the inspection report is as follows: 


“Quality: Mature, fairly clean to clean, and fairly well 
to well formed; rind characteristic color, flesh good red 
color. Grade defects average 9%, mostly misshapen and 
scars. 


“Condition: Mostly firm and fairly bright to bright ap- 
pearance, Average 8% damage by Anthracnose and 9% 
decay. Decay is Stem End Rot and Blossom End Rot, 


generally early stages. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, only account condition.” 


9. On September 7, 1961, Zeidenstein Bros. sent T. W. Davis 
Company an accounting which stated that 1,668 melons were 
good and 165 melons were worthless. The accounting was ac- 
companied by a check for $383.64, which represented payment 
for 1,668 melons at 23 cents each. T. W. Davis Company paid 
$30 brokerage to C. H. Robinson, Inc. and remitted to complain- 
ant the sum of $353.64. 


10. The formal complaint was filed on March 20, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


We shall first consider the complaint against respondent Zei- 
denstein Bros. No contractual relationship is shown to have been 
created between complainant and Zeidenstein Bros. It follows 
that this respondent has no obligation to complainant and the 
complaint as to Zeidenstein Bros. should be dismissed. 








108 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 105 


Under the delivered sale contract with T. W. Davis Company, 
complainant was required to deliver a load of watermelons which 
would grade U.S. No. 1 upon arrival at Pittsburgh, Pennsyl- 
vania. According to the United States Standards for Water- 
melons (7 CFR 51.1970), U.S. No. 1 grade consists of water- 
melons of smilar varietal characteristics which are mature but 
not overripe, fairly well formed, and which are free from An- 
thracnose, decay, sun scald, and free from damage caused by 
other diseases, sunburn, hail scars, insects, hollow heart, white- 
heart or mechanical or other means. The U. S. Standards allow 
a 10% tolerance for the foregoing defects, provided, that not 
more than one-half of this amount, or 5%, may be badly mis- 
shapen or seriously damaged by any means, including therein 
not more than 1% for decay. Since the Federal inspection at 
destination disclosed that the watermelons failed to grade U.S. 
No. 1 on account of condition, it must be concluded that com- 
plainant breached the contract. 


Respondent T. W. Davis Company accepted the watermelons 
and thereby became liable for the contract price, subject to its 
right to claim damages sustained by reason of complainant’s 
breach of the contract. The measure of the buyer’s damage for 
a breach of the contract by complainant-shipper is the difference 
between the market value the watermelons would have had if 
they had conformed to contract specifications and the market 
value of the watermelons actually delivered, both values being 
those at the time and place of delivery. 


The evidence shows that on August 29, 1961, the truckload of 
watermelons sold by complainant to T. W. Davis Company was 
sold through C. H. Robinson, Inc., a broker, to Zeidenstein Bros., 
at 33 cents per melon, delivered Pittsburgh, Pennsylvania. Since 
Zeidenstein Bros. was engaged in the produce business at Pitts- 
burgh, the price it agreed to pay is convincing evidence of the 
market value of a truckload of U.S. No. 1 Charleston Gray 
watermelons, 17-pound average, at Pittsburgh on August 30, 
1961, the date the load arrived there. Such price appears to be 
consistent with those quoted in the Federal Market News Service 
Reports issued at Pittsburgh on August 29 and 30, 1961, for 
sales of Charleston Gray watermelons by the original receivers 
in less than carlot quantities. The report for August 29 shows 
sales of such melons from Delaware, Maryland, and Virginia, 
17 to 18 pounds each, of generally good merchantable quality 
and condition, at 30 to 35 cenits per melon and the report for 
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the next day shows sales of Delaware melons, 18 to 20 pounds 
each, in fair condition at 30 to 35 cents. While no sales of U.S. 
No. 1 melons are specifically shown, they are probably reflected 
in the top range of prices. 

There is no direct evidence of the market value at Pittsburgh 
of the load of melons shipped by complainant. Zeidenstein Bros. 
did not show the prices received for the melons on resale. How- 
ever, it did state that 1,668 melons were good and 165 were 
worthless; that C. H. Robinson, Inc., agreed to a reduction in the 
price of the good melons from 33 cents to 23 cents, or a total 
adjusted price of $383.64; and that it paid this amount to T. W. 
Davis Company. The Federal inspection at Pittsburgh disclosed 
an average of 26 percent defects, or 16 percent in excess of the 
10 percent tolerance. The decay averagd 9 percent, which means 
that approximately 165 melons were affected. This is consistent 
with the number of worthless melons reported by Zeidenstein 
Bros. Accordingly, T. W. Davis Company should be allowed as 
damage the market value of 33 cents each, or $54.45. In addi- 
tion, there was an average of 7 percent Anthracnose in excess 
of the tolerance. No evidence was submitted as to the market 
value of the approximately 128 melons so affected, so that we 
are unable to determine the loss, if any, resulting therefrom. 


The delivered price under the contract between complainant 
and T. W. Davis Company was $513.24. This respondent paid 
$353.64, which leaves a balance of $159.60. The difference be- 
tween this amount and the damages of $54.45 sustained by T. W. 
Davis Company is $105.15. The failure of T. W. Davis Company 
to pay $105.15 to complainant is in violation of Section 2 of the 
Act. Complainant should be awarded reparation in that amount 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent T. 
W. Davis Company shall pay to complainant, as reparation, the 
sum of $105.15, with interest thereon at the rate of 5 percent 
per annum from October 1, 1961, until paid. 


The complaint as to Zeidenstein Bros. is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 8156) 


WESTERN TOMATO GROWERS & SHIPPERS, INC. v. SUNRISE FRUIT 
COMPANY. PACA Docket No. 8711. Decided January 22, 1963. 


Acceptance—Liability 


Respondent failed to establish the proximate cause of the damages resulting 
from the alleged breach of the contract and the counterclaim is dismissed. 
Respondent accepted the shipment and is liable to complainant for the 
purchase price. 

Complainant pro se. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respond- 
ent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 5, 1961. The 
formal complaint was filed on February 19, 1962. Complainant 
requests an award of $2,675.40, which is alleged to be the unpaid 
f.o.b. purchase price of a carload of tomatoes sold to respondent 
on October 4, 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
March 3, 1962. A copy of the report of investigation was served 
upon complainant on March 7, 1962. Respondent failed to file an 
answer to the formal complaint within the allotted time and was 
therefore considered to be in default, pursuant to section 47.8 
of the rules of practice (7 CFR 47.8). Prior to the issuance of 
a default order, however, respondent moved to set aside the 
default, which motion was granted over the complainant’s objec- 
tion. Thereafter, on May 25, 1962, respondent filed an answer to 
the formal complaint, denying liability to complainant on account 
of this transaction. Respondent, further in his answer, alleged 
by way of counterclaim that complainant had breached the con- 
tract between the parties with respect to the refrigeration serv- 
ice to be provided for the shipment and that this breach resulted 
in damages to respondent of $892.13. Respondent requests an 
award of reparation in this amount. 


Although the amount in dispute herein exceeds $500, the par- 
ties waived oral hearing. Accordingly, the issues are determined 
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under the shortened method of procedure provided for in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant thereto, 
complainant filed an opening statement and respondent filed an 
answering statement. Complainant did not file a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant, Western Tomato Growers & Shippers, Inc., 
is a corporation whose address is Post Office Box 748, Oxnard, 
California. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent is an individual, Richard A. Jacob, Sr., doing 
business as Sunrise Fruit Company, whose address is 6 North 
19th Street, Richmond, Virginia. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On October 4, 1961, in the course of interstate commerce, 
complainant sold to respondent one carload of mature green to- 
matoes, U.S. No. 1 grade, consisting of 1,029 40-pound wire- 
bound crates contained in car PFE 20756, at a price of $2.60 per 
crate, f.o.b. Oxnard, California, or a total f.o.b. price of $2,675.- 
40 for the carload. 


4. Car PFE 20756 was shipped from Oxnard, California, on 
October 3, 1961, billed to complainant at New York City. The 
shipper-complainant had instructed the carrier to set the thermo- 
stat in the car, which was of the Ice Tempco service type, at 
53° F. on the date of shipping, October 3, 1961. Subsequent to 
the sale of the tomatoes to respondent on October 4, 1961, and 
acting upon respondent’s instructions, complainant ordered the 
carrier to divert car PFE 20756 to respondent in Richmond, 
Virginia, with the thermostat set at 52° F. 


5. On or about October 7, 1961, respondent ordered car PFE 
20756 diverted to Chicago, Illinois, for inspection. The shipment 
arrived at Chicago on the morning of October 9, where an in- 
spection was made by the City Perishable Inspection Service at 
6:50 a.m. on that date, upon the application of respondent’s 
agent, Riley-McFarland Co., Inc. The commodity temperature, at 
the time of the inspection, was found to be 46° F. top and 47° F. 
bottom. 


6. On October 11 Riley-McFarland Co., Inc., acting upon or- 
ders from respondent, diverted car PFE 20756 to respondent at 
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Richmond, Virginia, where it arrived Saturday, October 14, 1961. 
The shipment was there inspected on Monday, October 16, 1961, 
at 10 a.m. by the Railroad Perishable Inspection Agency, which 
reported a commodity temperature of 44° F. top and 45° F, 
bottom. Following this inspection respondent unloaded the toma- 
toes from car PFE 20756 and had them placed in a ripening 
room. 


7. On October 23, 1961, a Federal inspection for condition 
was made of the tomatoes in the ripening room, with the results, 
in part, as follows: 


“Condition: Average approximately 30% mature green, 
20% turning. From 20 to 70% averaging 48% decay; 
Alternaria and Pleospora Rots initial to advanced, most- 
ly advanced stages. Sunken discolored areas occurring 
over shoulders and sides range from 12 to 33% average 
25% damage, including 7% serious damage. 

“Remarks: Applicant states above lot unloaded from car 
PFE 20756.” 


8. The formal complaint was filed within 9 months after 
the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny that he accepted the tomatoes in car 
PFE 20756, but pleads the breach of an express warranty by 
complainant both as a defense to complainant’s claim for the 
contract purchase price of the shipment of tomatoes involved 
herein, and as the ground for respondent’s counterclaim for 
damages. Specifically, respondent alleges that complainant ex- 
pressly warranted car PFE 20756 to be a mechanical protective 
service car, whereas it was in fact an Ice Tempco service car, 
and that the breach of the express warranty resulted in deterio- 
ration in the tomatoes and subsequent money damages to re- 
spondent. Respondent, as the moving party, has the burden of 
proving the express warranty and the breach thereof, as well as 
his alleged damages. O’Donnell Fruit Company of Pittsburgh Vv. 
Mathew Mercurio, 18 A.D. 1173. 


Assuming, without deciding, that respondent established these 
elements in his defense and counterclaim, he would still be re- 
quired to show that the breach of which he complains was the 
cause of his alleged losses, Frank Kenworthy Company v. Louie 
Benowitz, 15 A.D. 729. Respondent takes the position that the 
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use of the Ice Tempco service in car PFE 20756, in breach of 
warranty, caused the tomatoes to chill, and that such chilling 
aided in or furthered their deterioration, to his loss and damage. 
While there is evidence that the tomatoes were at times below the 
recommended or desirable temperature recommended for mature 
green tomatoes in transit (see Protection of Rail Shipments of 
Fruits and Vegetables, Agriculture Handbook No. 95, pg. 45, 
(July 1961) ), it is our conclusion that respondent has failed to 
show that the alleged breach of warranty by complainant in the 
use of Ice Tempco service in car PFE 20756 was the proximate 
cause either of these particular temperatures or of the deteriora- 
tion which is alleged to have resulted therefrom. 


Although the transaction herein was under terms f.o.b., no 
question arises with respect to the implied warranty of suitable 
shipping condition. The car was handled under abnormal trans- 
portation service and conditions, in that it was delayed in transit 
for a substantial time, which rendered the implied warranty in- 
applicable. 7 CFR 46.41(i) and (j). 


Respondent accepted the carload of tomatoes involved herein 
and owes complainant the f.o.b. purchase price of the shipment, 
or $2,675.40. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


Respondent, by way of counterclaim, asks for damages 
stemming from complainant’s alleged breach of the express war- 
ranty. Since we have concluded that respondent has failed to 
establish the proximate cause of the damages resulting from 
such alleged breach, the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $2,675.40, with interest there- 
on at the rate of 5 percent per annum from November 1, 1961, 
until paid. 


The counterclaim is dismissed. 


The facts and circumstances shall be published and copies of 
this order shall be served upon the parties. 
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(No. 8157) 


JACK CARL Co., INC. v. SUNDIAL DISTRIBUTING Co. PACA Docket 
No. 8600. Decided January 30, 1963. 


Jurisdiction of Secretary—Advance—Commission 


The complaint in connection with the contract of February 12, 1960, was not 
filed within the statutory period and is not within the jurisdiction of the 
Secretary. Respondent admits the facts alleged in connection with the 
contract of April 8, 1960, and is ordered to pay to complainant the balance 
of the amount advanced by complainant and the balance of the commis- 
sion owing to complainant. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Oscar Bud 
Kleinfeld, of Stockton, California, for respondent, Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 9, 1961. The formal 
complaint was filed on August 28, 1961. Complainant requests an 
award of reparation in the sum of $15,164.35, which is alleged 
to be due from respondent in connection with transactions be- 
tween the parties during February and April 1960 involving can- 
taloups, honeydew melons, tomatoes and peppers in interstate 
and foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 30, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on November 17, 1961 and Febru- 
ary 2, 1962, respectively. Respondent filed an answer to the 
formal complaint on December 8, 1961, admitting the contracts 
with complainant as alleged in the formal complaint, but denying 
that there was any sum of money due and owing to complainant 
on account of these transactions. 


Although the amount in dispute exceeds $500, the parties 
waived oral hearing. The issues are therefore determined under 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant thereto, complainant filed an 
opening statement. Respondent, however, filed no answering state- 
ment, despite opportunity in which to do so. 
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FINDINGS OF FACT 


1. Complainant, Jack Carl Co., Inc., is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent, Sundial Distributing Co., is a corporation 
whose address is Post Office Box 78, Nogales, Arizona. At the 
time of the transactions involved herein, respondent was licensed 
under the act. . 


8. On February 12, 1960, contemplating the shipment in for- 
eign and interstate commerce of cantaloups, honeydew melons, 
tomatoes and peppers, complainant and respondent entered into 
an agreement whereby complainant purchased, for the sum of 
$22,400, a one-third share of respondent’s interest in a produce- 
growing venture located at Bamoa, Sinaloa, Mexico. 


4. On April 8, 1960, contemplating the shipment in foreign 
and interstate commerce of cantaloups and honeydew melons, 
complainant and respondent entered into an agreement concern- 
ing the same growing venture referred to in Finding of Fact No. 
3, with the agreement providing for the payment by complainant 
to respondent of a preseason advance of $10,000. It was further 
agreed that the advance would be repaid to complainant by re- 
spondent in the following manner: that respondent through its 
agent, Pina & Sons, Nogales, Arizona, would ship 20 carloads of 
melons to complainant for sale on consignment; that complainant 
would deduct $500 from the proceeds of sale on each of the 20 
carloads and apply it as a credit to the preseason advance made 
to respondent; that in addition to this deduction, complainant 
would receive 9% of the gross proceeds as a selling commission ; 
and that the remaining proceeds would be remitted to respond- 
ent’s agent, Pina & Sons. 


5. Pursuant to the agreements of February 12 and April 8, 
1960, complainant paid to respondent a total of $32,400. 


6. During May 1960, four carloads of cantaloups were 
shipped by respondent from Mexico and diverted to complainant 
by respondent’s agent, Pina & Sons. The four shipments were 
received and sold by complainant. The table below shows the 
gross proceeds realized from those sales, as well as the commis- 
sion authorized, the commission deducted, the commission balance 
due, and the amount of deduction taken by complainant in con- 
nection with the preseason advance to respondent: 
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Preseason 
Gross Advance Commission 9% Comm. Commission 

CarNo. Proceeds Deduction Deducted Earned Bal. Due 
PFE 6052 $2,260.50 $ 500.00 $150.00 $203.45 $ 53.45 
“ 65160 2,603.70 500.00 77.00 234.33 157.383 
“« 63438 2,246.50 500.00 76.75 202.19 125.44 
44357 2,862.08 500.00 257.59 257.59 wo 
$2,000.00 $561.34 $897.56 $336.22 


Net proceeds realized from the sale of the four carloads, amount- 
ing to $3,084.27, were remitted by complainant to Pina & Sons, 
respondent’s agent in Nogales, Arizona. 


7. Under date of July 29, 1960, respondent rendered an ac- 
counting to complainant regarding the one-third share purchased 
by complainant on February 12, 1960, in respondent’s interest in 
the produce-growing venture in Mexico. The accounting rendered 
by respondent showed net proceeds of $6,828.13 due complainant 
in connection with this venture. 


8. Complainant has received, through the deductions set forth 
in Finding of Fact No. 6, $2,561.34 from respondent in connec- 
tion with the preseason advance made in accordance with the 
agreement of April 8, 1960. 


9. An informal complaint was filed on March 9, 1961, which 
was within 9 months after the cause of action herein accrued 
under the contract of April 8, 1960. 


CONCLUSIONS 


There is no dispute between complainant and respondent re- 
garding either the formation or the terms of the respective con- 
tracts of February 12 and April 8, 1960. There is a dispute, how- 
ever, as to respondent’s performance under these contracts. For 
the sake of simplicity, we shall consider first those matters aris- 
ing in connection with the contract of February 12, with the 
initial question being a procedural one involving the timely filing 
of the complaint. 


Complainant, pursuant to sections 47.3 and 47.6 of the rules of 
practice (7 CFR 47.3, 47.6), filed informal complaints on March 
9 and June 23, 1961, and a formal complaint on August 28, 1961, 
in connection with this proceeding. It was in the informal com- 
plaint of June 23, 1961. however, that complainant first alleged 
a cause of action arising out of the contract of February 12, 
1960. Respondent rendered an accounting to complainant dated 
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July 29, 1960, in connection with the subject matter of this con- 
tract, which accounting complainant accepted even while alleging 
that such accounting was deficient in several respects. 


A complaint, to be timely, must be filed within 9 months after 
the cause of action accrues. 7 U.S.C. 499f(a); 7 CFR 47.3(1). 
A cause of action accrues at such time as a party may enter 
suit thereon in a court of competent jurisdiction, Sawyer & Com- 
pany, Inc. V. H. Rothstein & Sons, 15 A.D. 693. The requirement 
that a complaint be filed within 9 months after the cause of 
action accrues is jurisdictional in nature, so that a complaint filed 
later is considered to be outside the authority of the Secretary, 
Maggio Bros. Los Angeles, Inc. Vv. J. B. Ruth Sales Corp., 15 A.D. 


1263. 


The evidence in this case shows that complainant received the 
accounting of respondent on the Mexican growing venture no 
later than early August 1960. At that time complainant was not 
satisfied with the accounting and might have resolved its doubts 
on the venture by filing a complaint in an appropriate forum. 
Complainant did not file its complaint with the Secretary, how- 
ever, until some eleven months later, on June 23, 1961. This is 
not within the 9-month period allowed a complainant under 
the act, (supra), so that the complaint was not timely filed with 
respect to the alleged causes of action arising under the contract 
of February 12, 1960. We conclude, therefore, that the Secretary 
has no jurisdiction over these alleged causes of action and that 
the complaint, or so much of it as pertains to the alleged causes 
of action arising under the contract of February 12, should be 


dismissed. 


We next turn to the contract of April 8, 1960, in which the 
parties agreed that complainant should advance $10,000 to re- 
spondent as a preseason loan; that respondent, in consideration 
thereof, would then ship 20 carloads of melons to complainant 
on consignment; that from the proceeds realized on the consign- 
ment sale, complainant should deduct $500 per car as part pay- 
ment of the preseason loan; and that complainant, further, should 
deduct 9% commission from the gross proceeds as its selling fee. 
The record shows that under this agreement complainant earned 
$897.56 in commission on the four shipments received from re- 
spondent (Finding of Fact No. 6), but deducted only $561.34, 
leaving a balance due complainant of $336.22. Respondent has 
not paid this balance, in violation of section 2 of the act. 
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The record also shows that under the agreement of April 8, 
complainant paid respondent $10,000 as the agreed advance and 
has collected $2,000 of that amount by deductions from the pro- 
ceeds of the sales of the four cars of melons received from re- 
spondent. Respondent admits these facts and also admits owing 
complainant $8,000 as the unpaid balance of the preseason ad- 
vance. Complainant asks that we include this amount in our 
award of reparation. 


Respondent’s failure to ship the remaining 16 carloads of 
melons due complainant under the contract of April 8, 1960, is 
in violation of section 2 of the act. Complainant, however, has 
made no claim for, or submitted any proof of, damages in con- 
nection with this breach by respondent. Complainant has asked 
for and is entitled to the balance of the preseason advance, 
amounting to $8,000, and the balance of its commission, men- 
tioned earlier and amounting to $336.22, for a total of $8,336.22. 
Respondent’s failure to pay this amount is in violation of section 
2 of the act, for which an award of reparation should be issued 
in complainant’s favor, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,336.22, with interest there- 
on at the rate of 5 percent per annum, from August 1, 1960, until 
paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8158) 


PACA Docket No. 8886. Dismissed January 2, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8159) 


PACA Docket No. 8561. Dismissed January 15, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8160) 


PACA Docket No. 8849. Dismissed January 16, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8161) 


PACA Docket No. 8657. Dismissed January 23, 1963, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8162) 


LEE BROS. VINE-RIPE TOMATOES v. ROY & WILLIE PHILLIPS. 
PACA Docket No. 8907. Reparation of $1,328.50 with 5 per- 
cent interest from May 1, 1962, awarded complainant against 
respondent in order issued January 2, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8163) 


RoOsKO PRODUCE Co., INC. v. TASTY SALADS, INC. PACA Docket 
No. 8904. Reparation of $2,830.40 with 5 percent interest from 
June 1, 1962, awarded complainant against respondent in order 
issued January 3, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8164) 


SALINAS VALLEY VEGETABLE EXCHANGE v. A. J. MATULICH. 
PACA Docket No. 8902. Reparation of $620 with 5 percent 
interest from July 1, 1961, awarded complainant against re- 
spondent in order issued January 3, 1963, by Thomas J. Flavin, 


Judicial Officer. 
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(No. 8165) 


WM. N. FEINSTEIN & Co., INC. v. TASTY SALADS, INC. PACA 
Docket No. 8910. Reparation of $137.50 with 5 percent inter- 
est from July 1, 1962, awarded complainant against respondent 
in order issued January 7, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8166) 


CRATER LAKE POTATO DISTRIBUTORS v. POTATO PRODUCTS COM- 
PANY. PACA Docket No. 8909. Reparation of $5,604.55 with 5 
percent interest from May 1, 1962, awarded complainant 
against respondent in order issued January 9, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8167) 


WALLA WALLA GARDENERS’ ASSOCIATION v, PAFFILE PRODUCE. 
PACA Docket No. 8908. Reparation of $722.90 with 5 percent 
interest from June 1, 1962, awarded complainant against re- 
spondent in order issued January 14, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8168) 


FRANK BANKS v. JOHNSON POTATO COMPANY. PACA Docket No. 
8913. Reparation of $1,742.10 with 5 percent interest from 
June 1, 1962, awarded complainant against respondent in order 
issued January 16, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8169) 


SAM HAMBURG PRODUCE Co. INC. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8917. Reparation of $3,317.40 with 5 per- 
cent interest from October 1, 1962, awarded complainant 
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against respondent in order issued January 16, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8170) 


EDWARD G. HIRN v. NICHOLAS C. CuRY. PACA Docket No. 8914. 
Reparation of $6,570.43 with 5 percent interest from August 
1, 1962, awarded complainant against respondent in order is- 
sued January 16, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8171) 


A. LEvy & J. ZENTNER Co. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8916. Reparation of $1,151.60 with 5 per- 
cent interest from September 1, 1962, awarded complainant 
against respondent in order issued January 16, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8172) 


MUTUAL VEGETABLE SALES v. ADDISON BROTHERS & SMITH. 
PACA Docket No. 8850. Reparation of $500 with 5 percent in- 
terest from July 1, 1962, awarded complainant against re- 
spondent in order issued January 22, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8173) 


HENRY ANKENY Co. v. NOR-COL PRODUCE Co. PACA Docket No. 
8844. Reparation of $2,680 with 5 percent interest from Feb- 
ruary 1, 1962, awarded complainant against respondent in 
order issued January 23, 1963, by Thomas J. Flavin, Judicial 


Officer. 
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(No. 8174) 


ARID ZONE FARMS v. PAUL E. Mary III. PACA Docket No. 8911. 
Reparation of $50 with 5 percent interest from May 1, 1962, 
awarded complainant against respondent in order issued Jan- 
uary 23, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8175) 


CLARK SEED FARMS v. SIDNEY KRANSON. PACA Docket No. 8865. 
Reparation of $287.50 with 5 percent interest from April 1, 
1962, awarded complainant against respondent in order issued 
January 23, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8176) _ 


ARROWHEAD GROWERS SALES Co. v. THE KAUFMAN-BROWN 
POTATO COMPANY. PACA Docket No. 8937. Reparation of 
$10,465.40 with 5 percent interest from October 1, 1962, 
awarded complainant against respondent in order issued Janu- 
ary 30, 1963, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8177) 
JOE BELSON v. VERDE FARMS COMPANY. PACA Docket No. 8573. 


Order issued January 2, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8178) 


Jor BELSON v. LEO YouNG, INC. PACA Docket No. 8715. Order 
issued January 11, 1963, by Thomas J. Flavin, Judicial Officer. 
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